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TO 


THE  KING'S  MOST  EXCELLENT 

MAJESTY. 


Most  August  Sovereign, 

I  SHOULD  be  but  feebly  sensible  of 
the  highly  flattering  condescension  with  which 
YOUR  MAJESTY  was  most  graciously  pleased 
to  patronise  this  undertakings  in  its  commence* 
ment,  did  I  not,  with  more  of  gratitude  than  of 
confidence,  present  it  to  Your  Majesty,  in  its  im- 
proved formr 

Amidst  the  varied  fatigues  of  this  attempt 
to  render  the  comprehensive  and  often-puz- 
zling science  of  jurisprudence  intelligible  to  all 
Your  Majesty's  subjects,  it  has  been  the  con- 
stant object  of  my  anxious  ambition  to  merit 
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your  royal  sanction.  Difficult  as  has  been  the 
task  of  condensing,  with  impartiality  and  pre- 
cision,  the  principles  of  the  noble  but  much- 

* 

neglected  science  of  which  I  treat,  I  look  back. 
Sire  !  with  unmixed  joy  to  lucubrations  which 
are  recompensed  by  the  exalted  honor  of  Your 
Majesty's  approval. 

The  age  of  gold  which  early  fable  sketch- 
ed, is  realised  in  Your  Majesty*s  auspicious 
sway.  Science,  by  rapid  strides,  is  approach- 
ing towards  that  perfection,  beyond  which  she  is 
fated  not  to  pass.  The  splendors  of  legislation 
and  peace  are,  in  Your  Majesty's  magnanimous 
mind,  far  more  estimable  than  the  achievements 
even  of  Your  victorious  forces.  Your  Majes- 
ty has  raised  a  splendid  pyramid  of  peaceful 
glory,  in  the  institution  of  a  royal  college  of  lite- 
rature; which  will  transmit,  to  distant  ages,  the 
recollection  of  Your  Majesty's  munificence. 

The  splendor  and  extent  of  Your  Majes- 
ty's sway  is  shown  in  the  fact,  that  the  sun  is  never 
absent  from  Your  Majesty's  dominions.     When 
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it  departs  from  this  country,  and  from  Gibraltar, 
Sierra  Leone,  the  island  of  Ascension,  and  St. 
Helena,  which  are  almost  longitudinally  parallel 
with  us,  it  rises  upon  Newfoundland,  continues 
its  course  over  the  Northern  Isles,  Labrador, 
and  Canada — passes  on,  in  its  path  of  gran- 
deur, from  Lake  Superior  to  the  West  Indian 
isles — travels  to  the  immense  island  of  New 
Holland — then  sheds  its  glories  upon  Ceylon 
— and  proceeds  over  the  extensive  empire  of 
Hindiistan. 

Your  Majesty's  first  care  is,  not  to  scat- 
ter over  the  world  the  terrors  of  war,  nor  to  ac- 
quire new  territories,  nor  to  set  up  the  banner  of 
the  british  lion  in  the  extreme  parts  of  the 
world ;  but  to  provide  for  the  welfare  of  your  na- 
tion, to  cultivate  the  practice  of  uprightness,  jus- 
tice, and  virtue,  throughout  y^our  extensive  do- 
minions, and  to  render  your  subjects  great,  good, 
and  happy. 

Your  affectionate  subjects.  Sire!  will 
perceive,  in  my  enumeration  of  kingly  duties,  a 
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faint  outline  of  those  imperial  virtues  which  en- 
dear Your  Majesty  to  your  devoted  people. 

That  the  reign  of  King  George  the 
Fourth,  which  History  will  record  as  one  conspi- 
cuous for  its  dignity,  and  worthy  of  lasting  imi- 
tation, may  long  continue  to  shed  blessings  upon 
the  british  nation,  is  the  fervent  wish  of. 


Sire! 


Your  Majesty's 


Very  loyal  subject. 


And  most  dutiftil  servant. 


J.  PENFORD  THOMAS. 


Quern's  College^  Cambridge; 
Abv.  12M,  1828. 


ADVERTISEMENT 


TO  THE  SECOND  EDITION. 


THE  highly-illustrious  sanction  with  which  the 
former  edition  of  this  work  was  honored,  has  en- 
couraged the  author  to  further  exertions,  in  the 
pursuit  of  his  plan.  He  takes  this  opportunity 
of  acknowledging  the  condescending  patronage  of 
His  Most  Christian  Majesty  the  King  of  France, 
with  which  he  has  been  honored,  since  the  publi- 
cation of  the  former  edition. 

The  author  is  now  enabled  to  present  the 
treatise  to  the  public,  with  considerable  addi- 
tions, which  he  trusts  will  increase  its  utility. 
In  this  edition,  the  classification  of  the  sections 
into  minor  numeral  divisions,  as  betrajring  too 
much  tedious  anatomy,  has  been  in  most  places 
rejected.  The  writer  has  added  clearness  to  pas- 
sages at  all  obscure,  and  has  endeavored,  with 
less  success  than  he  wishes,  to  render  the  style  of 
the  book  more  popular.  In  order  to  increase  the 
general  interest  of  the  work,  he  has  interspersed 
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many  historical  facts  through  the  second  book. 
Most  of  the  notes  before  inserted  have  been  omit- 
ted, on  account  of  their  apparent  tediousness, 
and  as  unfairly  raising  prejudices  against  the  ori- 
ginality of  the  book,  to  the  credit  of  which,  little 
or  great  as  it  may  be,  the  author  considers  him- 
self entitled.  Where,  however,  the  doctrines  of 
celebrated  writers  are  opposed,  notice  is  gene- 
rally taken  of  the  fact,  in  the  notes. 

As  the  whole  of  the  treatise  has  been  revised 
and  enlarged,  with  the  greatest  care,  it  is  neces- 
sary to  state  only  that  sections  upon  many  subjects 
essentially  connected  with  the  science  of  juris- 
prudence, have  been  added  in  this  impression. 
To  particularise  them  would  be  troublesome  to 
the  reader. 

The  encomiums  most  kindly  bestowed  upon 
this  attempt,  by  a  noble  judge,  whose  distin- 
guished legal  accomplishments  were  long  re- 
spected, not  only  in  this  quarter  of  the  world,  but 
in  every  part  of  it  where  international  law  is 
understood  as  a  science,  confirmed  as  they  have 
been  by  the  approbation  of  other  eminent  english 
judges,  will  be  received  as  a  sufl&cient  authority 
for  the  publication  of  the  present  edition. 


PROEM. 


X  HIS  is  an  entirely  novel  attempt  to  condense 
the  whole  science  of  law  into  a  small  volume, 
and  in  a  popular  form.  The  very  diffuse  style 
wherein  natural  and  national  law,  which  im- 
mediately concern  every  human  being,  have 
been  stated  and  discussed,  has  been  a  subject  of 
continual  observation.  International  law  has 
been  much  neglected  in  this  country,  whilst  con- 
tinental writers  have  pursued  its  enquiries  with  a 
devotedness  and  a  talent  proportioned  to  its  ex- 
tensive usefulness.  Necker  had  too  much  reason 
reproachfully  to  describe  us  as  ''  les  Anglais 
sorties  depuis  long  temps  des  icoles  de  la  pkikh 
Sophie  legislative.'* 

Lord  Bacon,  in  his  masterly  view  of  the  ad- 
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vance  of  learning,  justly  observes  that  the  law- 
treatises,  up  to  his  day,  were  either  too  finely 
spun,  or  too  much  fettered  with  the  positive  pre- 
scriptions of  countries — that  their  authors  wrote 
too  strictly,  as  lawyers  or  philosophers.  The 
fault  perhaps  has  not  been  wholly  remedied  since 
his  time.  Locke  also,  in  his  ^  reasonableness  of 
Christianity*,'  hints  at  this  defect  in  legal  litera- 
ture. A  book  is  still  wanting  which  shall  contain, 
in  a  moderate  compass,  and  explain  in  a  fami- 
liar mode,  the  whole  groundwork  of  law  upon 
every  subject  of  ordinary  occurrence  amongst 
men. 

There  is  little  encouragement  to  the  gentleman 
— there  is  almost  as  little  to  the  student,  to  enter 
into  a  consideration  of  the  entire  science  of  ju- 
risprudence, in  the  absence  of  some  clear  and  sim- 
ple guide  to  instruct  him  in  those  rudiments,  with- 
out a  sound  knowledge  and  appreciation  of  which, 
he  can  never  attain  a  masterly  acquaintance  with  a 
branch  of  learning  so  complicated  and  interwoven 
as  that  of  law.  The  evil  has  often  been  a  sub- 
ject of  complaint.  I  felt  its  inconveniences  so 
severely  myself,  in  the  early  part  of  my  profes- 
sional studies,  that  I  was  determined,  after  sur- 
mounting the  difficulties  attending  a  general  sur- 

•  Octavo,  p.  265. 
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vey  of  political  institutions,  to  endeavor,  as 
well  as  my  most  diligent  efforts  would  enable  me, 
to  remedy  it.  The  attempt  was  one  of  great 
boldness.  It  was,  I  may  without  affectation 
acknowledge,  attended  with  considerable  diffi- 
culty. It  seemed  calculated  to  excite  many 
prejudices,  and  to  rouse  much  opposition,  at 
least  if  it  were  not  executed  in  a  manner  which 
I  might  well  despair  of  attaining.  And  the  more 
the  task  was  proceeded  with,  the  more  the  impedi- 
ments which  were  calculated  to  interrupt  its  exe- 
cution, were  perceived.  Perseverance  however 
got  the  better  of  fear,  and  if  the  judgment  of 
some  great  lawyers  be  entitled  to  respect,  I  have 
no  reason  to  regret  the  labor  which  the  effort  has 
cost  me. 

I  shall  be  pardoned  for  saying  a  few  words 
upon  the  plan  of  the  performance.  As  the  object 
of  the  work  was  entirely  new,  the  sectional  out- 
lines of  it  have  necessarily  been  so  too.  My 
first  care  was  to  begin  at  the  very  substructure, 
and  to  build  up  regularly,  until  I  had  fixed  the 
apex  of  the  pyramid.  Thus  the  work  begins 
with  the  nature  of  God,  and  the  grounds  of  our 
duty  to  him,  and  ends  with  the  glory,  dignity, 
and  happiness  of  nations — objects  which  essen- 
tially depend  upon  the  previous  parts  of  the  sys- 
tem laid  down.     It  was  my  unceasing  study  to 
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work  deduction  out  of  deduction,  so  that  the 
reader  might  by  one  truth  be  prepared  for  the 
one  which  succeeded.  For  this  purpose,  I  felt 
myself  obliged  to  avoid  not  only  that  circumlocu- 
tion which  is  so  distressing  in  books,  but  also 
that  fondness  for  mere  terms  of  art,  which  is  in- 
consistent with  an  expansive  view  of  science.  I 
took  care,  at  the  heads  of  the  different  chapters, 
to  define  the  words  which  formed  the  subject- 
matters  of  them,  with  a  strictness  of  attention 
suited  to  the  importance  of  definitions  in  a  vo- 
lume of  this  kind.  One  of  the  greatest  difficul- 
ties which  I  had  to  combat,  was  the  difference  of 
opinion  which  had  existed  among  eminent  jurists 
upon  some  essential  points.  It  was  impossible 
to  reconcile  contradictions.  I  therefore  calmly 
read  all  the  opinions,  and  then  presumed  to  lay 
down  my  own,  noticing  however,  in  the  most  im- 
portant places,  for  candor's  sake,  by  whom  and 
in  what  works  my  doctrines  had  been  opposed. 
Had  I  done  this  as  to  all  the  controverted  ques- 
tions, the  size  of  the  publication  must  have  been 
doubled.  If  any  portions  of  this  performance 
should  appear  too  concise,  I  beg  my  readers  to  con- 
sider the  very  object  with  which  I  set  out — the 
condensation  of  the  science  of  jurisprudence  into 
a  clear  and  popular  form.  I  also  request  them 
to  remember  that  the  ^'  tractatus  universi  juris," 
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in  the  library  of  the  british  museum^  contains  300 
or  400  times  the  quantity  of  text  that  this  book 
consists  of,  although  some  of  the  subjects  of  this 
work  are  there  lost  sight  of.  The  mere  analysis 
or  statement  of  the  principal  heads  of  law,  which 
Bellers  intended  treating  of,  in  a  work  which  he 
unfortunately  did  not  live  to  finish,  fills  150  octavo 
pages.  The  treatise  of  Vattel  upon  the  subject 
of  the  concluding  chapter  of  this  work,  is  of  a 
larger  size  than  the  present  volume.  It  would 
perhaps  be  considered  illiberal  to  set  out  the 
circumscription  of  particular  points,  the  peculiarly 
ties  of  reasoning,  or  the  palpable  deficiencies  of 
other  writers.  It  is  sufficient  for  me  to  know 
that  I  have,  with  an  ardent  devotion  to  the  sub- 
ject, endeavored,  in  the  preparation  of  my  own 
work,  to  correct  the  faults  discovered  in  former 
treatises ;  and  that  truth,  rather  than  precedent, 
has  been  the  object  of  my  search. 

I  shall  be  happy  if  the  book  should  have  the 
effect  of  rendering  a  knowledge  of  general  rights 
and  obligations  more  easy  and  £Eimiliar  to  all  who 
cannot  devote  to  their  consideration,  a  laborious 
and  tedious  attention.  Amidst  the  highly  ser- 
viceable and  astonishing  improvements  of  the  age, 
it  is  surprising  that  authors  do  not  aim  to  be  use- 
ful, by  condensing  knowledge ;  for  under  a  system 
of  wire-drawn  writing,  a  man  must  possess  more 
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than  usual  assiduity,  to  attain  a  precise  acquaint- 
ance with  subjects  not  within  his  own  occupa- 
tion of  life.  They  will  not  be  insignificant  con- 
tributors to  the  general  good  of  mankind,  who 
industriously  devote  themselves  to  the  cautious 
and  analytical  concentration  of  science,  from  the 
bulky  and  numerous  volumes  through  which  it  is 
dispersed.  I  trust  that  I  have  succeeded  in  my 
endeavor  to  render  jurisprudential  syntax  easy 
to  the  comprehension  of  every  one  who  will  take 
the  trouble  to  study  a  moderately-sized  octavo 
volume. 

I  confess  myself  to  be  one  of  the  small  num- 
ber  of  lawyers,  who  would  abolish  the  fiction, 
circuity,  and  technicalities  which  have  so  much 
tended  to  obscure  the  science  of  jurisprudence. 
I  would  have  the  laws,  and  their  principles,  as 
clear  and  intelligible  to  ordinary  readers,  as  a 
grammar  of  language.  I  would  have  the  very 
appearance  of  craft  removed  from  the  profession 
of  the  law.  That  branch  of  knowledge  which 
concerns  the  peace  and  prosperity  of  nations, 
should  not  be  concealed  from  the  public  intelli- 
gence, by  a  hieroglyphical  nomenclature.  I  will 
never  admit  legal  study,  as  a  part  of  general  edu- 
cation, to  be  of  that  miserably  frigid,  irksome 
character  which  has  been  ascribed  to  it.  On  the 
contrary,  it  is  often  found  rather  a  source  of  relax- 
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ation^  than  of  abstruseness.     It  is  full  of  interest- 
ing^ noble^  and  even  sublime  associations.    It  is 
closely  connected  with  religion,  ethics,  philosophy 
in  general,  history,  and  political  economy.     If 
generally  adopted  among  gentlemen,    it  would 
facilitate  the  grand  and  desirable  object  of  sim- 
plifying and  consolidating  the  laws.     It  would 
prepare  those  intended  for  the  legal  profession 
for  its  arduous  reflections.     It  would  communi- 
cate to  us  a  taste  for  political  philosophy.     It  ia 
the  duty  of  professional  men  to  oppose  the  dogma, 
that  legal  inquiries  are  unprofitable  to  the  mind. 
It  has  been  said,  that  they  are  of  too  severe  a 
character  for  young  persons.     But  there  are  many 
who  would  pleasurably  exchange  their  iEschines, 
their  Sophocles,  their  Longinus,  and  their  hebrew 
lyra,  for  Beccaria,  and  Vattel,  and  Blackstone. 
It  is  almost  impossible  for  members  of  parliament, 
who  are  unacquainted  with  jurisprudence,  to  be 
efficient  legislators.    Legislative  blunders  are  con- 
tinually made,  in  consequence  of  members  of  par- 
liament not  being  sufficiently  acquainted  with  the 
laws  of  their  country.      A  law-maker,  with  the 
most    upright    and    patriotic    intentions,    may, 
through  an  ignorance  of  legal  institutions,  give  a 
vote  very  injurious  to  his  country.     The  first  es- 
sential step  towards  the  knowledge  of  the  laws 
of  any  place,  is  an  acquaintance  with  the  rudi- 
ments of  law  in  general.     It  has  been  said  that 
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magistrates  have  the  laws  laid  down  for  them. 
But  does  not  almost  every  day's  experience  satisfy 
us^  that  the  more  they  know  of  the  grounds  and 
reasons  of  jurisprudence,  the  more  correct  are 
their  decisions? 

To  form  a  rudimental  code  of  general  jurispru- 
d^ice,  founded  upon  clear  and  just  principles; 
and  for  that  purpose  to  analyse  and  revise  the 
contents  of  thousands  of  long  and  labored  vo- 
lumes, is  a  performance,  the  arduousness  and 
anxiety  of  which,  those  cannot  fully  comprehend, 
who  have  not  subjected  themselves  to  it* 

I  have  introduced,  in  the  concluding  chapter, 
several  passages  upon  the  practical  law  of  coun- 
tries, which  do  nol  fall  within  the  strict  line  of 
universal  law.  I  could  not,  at  least  in  this  quar- 
ter of  the  world,  lay  down  a  satisfactory  chart  of 
international  jurisprudence,  without  explaining 
the  customs  and  regulations  prevailing  in  the  mu- 
tual intercourse  of  european  states,  however  op- 
tional the  observance  of  them  may  have  been,  or 
may  continue  to  be.  In  such  cases,  the  forms 
which  are  stated,  may  rather  be  considered  as 
established  models,  than  as  compulsory  prece- 
dents. 

Fully  sensible  of  the  weight  of  the  subject, 
I  have  not  spared  any  pains  or  expense,  in  the 
endeavor  to  render  this  book  fit  for  the  pub- 
lic eye.      I  have  not  failed  to  direct  my  mind 
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to  the  pursuit  of  every  science  which  appeared  to 
have  any  analogy  with  the  theme.  I  have  not 
neglected  the  works  of  any  great  man,  whose 
opinions  are  received  by  jurists  with  respect, 
not  however  feeling  myself  bound  to  adopt, 
at  random,  the  notions  of  any  writer,  however 
eminent,  or  generally  correct. 

Three  objections  are  still  urged,  with  an  un- 
grounded degree  of  confidence,  against  treatises 
on  the  laws  of  nature : — 

1.  That  a  pure  state  of  nature  never  has  exist- 
ed, or  if  it  have,  that  it  does  not  now,  and  never 
will  exist;  and  therefore  that  to  treat  of  it,  is 
merely  to  theorise  and  speculate,  and  not  practic- 
ally to  serve  mankind — 

To  assert  that  such  a  condition  never  has 
existed,  is  begging  the  question.  The  fact  has 
not  been  proved,  and  being  contrary  to  the 
nature  of  things,  never  can  be  demonstrated. 
The  assertion  that  we  have  never  heard  of 
men  in  such  a  state,  if  correct  (a),  is  not  con- 
clusive to  show  that  it  never  existed.  Litera- 
ture cannot  record,  excepting  in  the  form  of 
doubtful  conjecture,  or  indistinct  tradition,  events 
which  occurred  before  its  existence.  That  a  state 
of  nature  does  not  now,  and  will  not,  at  any 
time,  exist,  is  an  assumption  almost  as  gratuitous. 

(«)  See  Justin,  Kb.  ili.  c.  4. — Locke  on  Gov.  book  ii.  sec.  103. — Ward,  i. 
p.  80. 
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Government  being  an  artificial^  and  not  a  na- 
tural institution,  all  men  must  be  in  a  state  of 
nature,  until,  by  comp'act,  they  become  members 
of  a  society.  All  independent  nations  are  still 
in  a  condition  of  nature  with  reference  to  each 
other.  There  will  always  then  be  moral  persons 
in  a  natural  state,  unless  there  exist  the  possi- 
bility of  an  universal  government. 

But  if  these  suppositions,  just  answered,  were 
as  true  as  they  are  false,  it  would  still  be  of  the 
highest  service  to  mankind,  to  show  the  duties 
inculcated  by  nature,  independently  of  the  obliga- 
tion of  civil  laws ;  not  only  to  point  out  to  us  our 
duty,  in  cases  in  which  those  laws  were  silent,  but 
also  to  show  the  rational  and  only  proper  basis 
upon  which  all  laws  should  be  founded,  and  to 
enable  us  to  apply  and  interpret  them  according 
to  the  fitness  of  things. 

2.  That  the  science  of  ethics  is  uncertain  and 
undemonstrable,  depending  upon  the  varying 
wills,  and  equally  varying  opinions  of  different 
men — 

If  this  be  indeed  true,  virtue  and  vice  («), 
pleasure  and  pain,  are  mere  words,  without  hav- 
ing really-definable  ideas  annexed  to  them — 
all  human  actions  are  equally  agreeable  in  the 
sight  of  God — and  the  horrid  practices  of  barba- 

(a)  See  Epicurus,  Archelaus,  and  Hobbes. 
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rous  countries  have  no  moral  wrong  in  them. 
The  reasons  stated  in  support  of  this  dogma  are, 
that  every  man  forms  his  individual  system  of 
morality,  and  that  no  scheme  can  be  laid  down, 
which  all  men  will,  or  in  fact  ought  to,  follow. 
As  well  might  it  be  contended  that  the  axioms 
and  mathematically-demonstrable  problems  of 
Euclid  are  untrue  and  useless,  because  there  is 
no  such  thing  as  a  perfect  sphere— an  actual 
plane — or  a  mathematici  an's  point.  As  well  might 
it  be  pretended  that  two  right  angles  do  not  con- 
stitute the  sum  of  a  triangle,  because  the  diagram 
used  by  the  mathematician  in  proving  it,  is  not 
infallibly  correct. 

3.  That  in  treatises  upon  general  jurispru- 
dence, the  writers  adhere  only  to  the  obligations 
of  the  moral  law,  and  lose  sight  of  the  judicial 
institutions  of  particular  countries — 

It  is  true  that  morality  is  the  unerring  com- 
pass by  which  they  steer.  But  it  is  a  mistak- 
en notion,  that  the  broad  principles  of  justice 
and  benevolence,  which  they  lay  down,  do  not, 
in  a  great  measure,  govern  the  enactment  and 
administration  of  human  laws.  Theirs  ought 
to  be  the  law  of  universal  good,  without  refer- 
ence to  the  terrors  which  obscure  the  grandeur  of 
civil  establishments.  And  in  the  inverse  ratio 
of  obedience  to  the  universally  applicable  princi- 
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pies  of  sound  moral  law,  will  be  found  the  im- 
perfections of  human  tribunals. 

But  still,  perhaps,  it  will  be  maintained  that 
with  reference  at  least  to  international  law,  a 
treatise  of  this  kind  is  nearly  useless,  as  the  club 
of  force  will  always  supersede  the  wand  of 
justice ;  and  that  it  is  vain  to  set  up  the  dic- 
tates of  reason  and  the  rules  of  equity,  against 
power  and  violence — against  cannons  and  bayo- 
nets, the  unanswerable  logic  of  large  commu- 
nities, which  Louis  XIV.,  upon  invading  the 
Seven  Provinces,  expressively  tenned  ^*  ultima 
ratio  regumr  It  is  the  object  of  the  latter  part 
of  this  work  to  show  for  what  purpose — in  what 
manner — ^to  what  extent — and  under  what  re- 
strictions, the  civil  force  should  be  exercised; 
and  nations  in  general  are  not  so  unprincipled, 
as  wilfully  to  err  against  the  plain  laws  of  jus- 
tice. International  law,  or  rather  the  greater 
part  of  it,  will,  upon  the  contrary,  be  found  to 
have  been  observed,  from  very  early  times,  by 
most  nations  at  all  civilised. 

It  is  sincerely  hoped  that  the  contents  of 
this  publication  are  in  the  strictest  accordance 
with  virtuous  sentiments,  and  therefore  with  the 
lasting  happiness  of  our  fellow-creatures.  It 
has  been  the  author's  unceasing  endeavor,  in  mo- 
rality, to  avoid  fastidiousness  on  the  one  side. 
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and  licentiousness  on  the  other;  and  in  politics, 
to  divest  his  doctrines  equally  of  anarchy  and 
tyranny.  The  eternal  dictates  of  truth,  justice, 
and  benevolence,  have  been  the  constant  objects 
of  his  humble  yet  zealous  solicitude. 
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§  I.  THE  existence  of  the  Deity  is  evidenced  by  all  Theattrf- 
the  works  of  nature.     If  ever  there  was  nothing,  no-  JSjg£j{jSch 
thing  could  ever  have  existed.     A  subordinate  series  \^^^ 
of  causes  and  effects  must  depend  upon  a  prior  or  eter- 
nally-incipient cause ;  for  by  taking  the  series  to  be 
infinite,  the  absurdity  is  increased,  as  then  it  would 
be  an  infinite  body  put  into  motion,  and  which,  as  it 
cannot  move  itself,  must  be  moved  by  something  inde- 
pendent. 

The  universe  is  not  God.  The  object  of  a  will  can- 
not be  the  will  itself.  An  accomplishment  cannot  be 
the  power  of  accomplishing.  An  act  of  volition  cannot 
be  the  seat  of  volition.  The  effect  cannot  be  the 
cause.  The  thing  governed  cannot  be  the  governing 
power. 

The  self-existence  of  God,  and  many  of  his  attri- 
butes, are  demonstrable  by  reason.  God  is  our  only 
creator.  He  is  essential,  and  therefore  self-existent; 
for  he  is  unproduced.  We  cannot  suppose  the  pos- 
sibility of  nothing  having  existed.  He  is  the  origin  of 
all  things.  He  is  one  only;  for  no  more  causes  can  be 
fairly  implied  for  an  effect,  than  are  necessary  to  pro- 
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duce  it  (a).  He  has  been  the  great  original  before  all 
things ;  for  all  things  have  had  a  cause.  But  being  the 
first  cause^  he  must  be  uncaused.  He  is  called  mascu- 
line^  by  the  custom  of  language ;  but  he  is  without 
gender.  He  has  existed^  and  will  exist  for  ever.  He 
is  unchangeable  in  his  nature.  He  is  infinitely  power- 
fuly  wise^  just^  and  good ;  for  it  is  best  that  he  should  be 
so.  He  is  the  concentration  of  every  moral  perfection. 
He  is  incomprehensible  to  us.  He  has  made  us  sub- 
ject to  the  influence  of  temptation;  but  he  is  not  the 
author  of  sin.  He  could  not  have  made  us  perfect^ 
aiid  therefore  free  from  sin^  in  this  world  of  pppor- 
tunity^  without  communicating  to  us  the  perfecticHi 
peculiar  to  his  own  divine  nature  (6).  He  is  an  infi- 
nite and  independent  beings  and  cannot  be  fully  com- 
prehended by  us.  By  setting  bounds  to  his  power 
or  wisdom^  we  should  apply  to  him  a  determination  of 
quantity  inconsistent  with  the  qualities  essential  to  a 
fiirst  cause.  He  is^  strictly  speakings  incapable  of  grief, 
pain^  hopci  or  repentance;  for  those  feelings  imply 
want^  and  limitation  of  power.  He  has  in  his  charac- 
ter no  malignity,  imperfection,  or  evil  quality.  He 
attains  all  his  ends  by  the  most  simple  and  perfect 
means.  He  is  indivisible,  omniscient,  and  omnipresent. 
He  is  the  only  absolutely-free  being.  He  is  incapable 
of  performing  inconsistent  or  imperfect  acts.  He  is 
consistently  almighty.  He  is  all  harmony  and  order. 
His  supposed  creative  anomalies  exist  only  in  our 
errors  of  judgment.    He  causes  good  to  be  produced 

(a)  See  Tillots.  Princ  Nat  Relig.— Plat.  Phaed.— Sir  I.  Newton.— Py- 
thagoras.— Spav.  Puff.  I.  p.  159. 

(h)  See  Monthly  Repos.  Feb.  1823.— •Voltaire's  and  Vauvenargues'  Notes 
on  Bl.  Pascal. 
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out  of  evil.  His  preservings  are  consistent  with  his 
creating^  laws.  His  general  rules  of  creation^  once 
prescribed^  are  never  abandoned;  because  they  were 
originally  all-comprehensive  and  perfect^  and  there- 
fore insusceptible  of  improvement.  He  is  infinitely 
attached  to  order.  He  cannot  govern  the  world  with- 
out rules.  It  does  not  derogate  from  his  divine  ma* 
jesty^  that  the  efiecting  of  contradictory  things  can- 
not be  ascribed  to  him;  for  it  is  meant  by  this^  that 
the  rules  which  he  has  clearly  establishedi  ard  so 
wise^  as  to  be  incapable  of  alteration.  It  is  not  pro- 
fane to  ascribe  consistency  to  the  Deity,  and  to  be- 
lieve,  that  by  a  divine  vohtion  four  can  never  be  less 
than  two,  in  the  same  sense  in  which  they  are  four;  or 
that  the  whole  of  a  thing  can  never,  by  any  divine 
volition,  be  less  than  a  part;  that  a  triangle  cannot  be 
a  circle;  that  a  being  cannot  greatly  love  and  greatly 
hate  another  simultaneously;  or  that  it  is  impossible 
for  a  thing  to  exist  and  not  exist  at  the  same  time. 
I^uch  things  bemg  obviously  contrary,  as  men  univer- 
sally admit,  to  the  laws  of  nature,  which  are  the  will 
of  God,  are  impossible  to  be  accomplished.  To  sup- 
pose them  to  be  capable  of  accomphshment,  is  to  ima- 
gine the  production  of  things  contrary  to  the  will  of 
God.  Evil  is  inconsistent  with  the  nature  of  God, 
and  is  therefore  impossible  with  him.  His  justice, 
benevolence,  and  perfect  fulfilment  of  promises  de- 
pend, not  upon  an  obligation  on  him,  but  on  his 
supreme  nature.  All  his  works  are  the  emanations 
of  infinite  wisdom. 

God,  by  the  act  of  his  creation,  has  a  right  to  pre- 
scribe to  us  such  rules  of  conduct,  and  such  restric- 
tions upon  our  indulgences,  as,  in  his  adorable  wisdom, 
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are  fit  for  our  government.  For  it  is  impossible  but 
that  he  should  know  those  means  of  happiness'  and 
duty^  which  conduce  to  the  end  which  he  has  had  in 
view  in  creating  us.  And  as  we  exist  in  entire  and 
absolute  dependence  upon  him,  it  is  obviously  neces- 
sary for  us  to  obey  his  will  in  all  things.  Our  obliga- 
tion to  obey  him  rests  upon  his  power^  wisdom^  and 
goodness.  He  is  under  no  obligation  to  us.  We  may 
naturally  expect  punishment,  if  we  disobey  him.  We 
must  not  therefore  murmur  at  the  obedience  due  to 
him.  The  more  strictly,  perseveringly,  and  patiently 
we  observe  his  laws,  the  more  shall  we  conform  to  his 
will.  And  the  ever-consolatory  reflection,  that  he  is  a 
God  of  universal  love,  must,  upon  all  occasions,  render 
that  conformity  a  ready  sacrifice  on  the  part  of  reflect- 
ing men. 

God  is  necessarily  the  original  of  all  moral  laws, 
established  for  the  regulation  of  human  life.  It  is 
obvious,  fi-om  the  reason  with  which  men  are  endowed, 
that  they  are  not  to  live  like  brutes.  They  are  bound, 
in  a  natural  state,  to  obey  those  rules  which  God  has 
established;  and,  in  a  civil  state,  those,  which  men,  as 
his  ministers  (a),  have  prescribed  for  the  happiness  of 
the  human  race.  It  is  such  obedience  only  which  can 
be  rational— which  insures  the  preservation  of  human 
interests — and  which  is  always  obligatory;  as  the  au- 
tiiority  of  God  can  never  be  renounced  or  resisted. 

The  existence  of  these  characteristic  attributes  of 
the  Deity  is  deducible  from  an  inspection  of  the  works 
of  nature. 


ofthebM©-        II.  It  is  of  extreme  importance  that  we  shoiddbe 

God. 

(a)  See  SpaT.  Puff.  ii.  p.  194. 
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satisfied  of  the  love  of  God.     The  arguments  for  it 
are: — 

Our  own  existence^  without  which  there  cannot  be 
enjoyment.  Annihilation^  or  non-entity^  is  to  all  a 
painful  thought* 

Our  physical  aptitude  of  parts,  from  the  mere 
opaque  spot  with  which  we  commence  our  existence, 
to  the  mature  developement  of  our  organs  and  facul- 
ties, and  to  the  time  of  our  death. 

Our  susceptibility  of  intellectual  and  physical  enjoy- 
ment, and  the  endearing  connexions  of  life,  of  which 
God  has  rendered  us  the  objects. 

The  revelation  of  a  future  state,  and  of  the  duties  to 
prepare  for  it.  This  argument,  however,  will,  of 
course,  avail  with  those  only  who  credit  revelation. 

No  gratitude  would  have  been  due  to  the  most  sub- 
lime Author,  from  a  being  whom  he  had  created  to  be 
miserable.  But  as  all  nature  transcendently  glows 
with  motives  of  gratitude  to  him,  we  cannot  but  beUeve 
that  love  is  the  etemaUy-impelKng  impulse  of  the  in- 
finite spirit.  The  sciences  of  metaphysics,  chemistry, 
anatomy,  astronomy,  and  natural  philosophy  in  gene- 
ral, proclaim,  in  unanswerable  language,  the  benevo- 
lence of  the  adorable  Author.  The  greater  are  the 
discoveries  made  by  the  scientific,  the  more  wise  and 
extended  appears  to  be  the  goodness  of  the  design. 
The  abuses  to  which  earthly  things  are  subject,  are  as 
nothmg,  when  compared  with  theur  excellent  uses. 
Evil  weighs  but  a  feather  in  the  universe  of  love.  The 
infinite  kindness  of  God  is  overwhelmingly  exempli- 
fied in  such  of  his  works: — 

As  we  see  without  any  study — 
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As  we  see  with  ordinary  study — 

As  we  see  with  the  most  abstruse  and  deepest  in- 
vestigation— and 

As  we  shall  still  see^  after  the  improvements  and 
discoveries  of  science  have  opened  to  our  view  new 
scenes  of  creation. 

If^  in  many  things^  there  be  uses  continually  and 
newly  discovered^  it  is  a  fair  inference  that  there  are 
an  order  and  a  reason  in  what  we  do  not  understand. 
And  if  it  be  apparent  that  the  common  good  of  rational 
beings  is  the  design  of  God;  his  intention  that  we^  as 
his  creatiu*es,  should^  by  all  the  means  in  our  power, 
forward  that  design,  is  equally  evident. 

wmorai ».  JH.  The  scicncc  of  ethics  is  perfecdy  demonstrable, 
for  it  is  founded  upon  the  evidences  of  our  senses,  and 
upon  natural  reflection. 

Our  moral  nature  renders  us  capable  of  perception 
and  action.  There  has  been  much  dispute  upon  the 
subject  of  the  nature  of  virtue  {a\  and  on  the  freedom 
pf  the  will  (6).  Mankind  are,  however,  generally 
agreed  in  their  ideas  of  moral  right  and  moral  wrong, 

(a)  See  Kjiimes,  Hutcbeson,  Pricei  Hartley,  Sir  William  Temple,  Ac- 
quinas,  Leibnitz,  Warburton,  Barbeyrac,  Hobbes,  Grotius,  Clarke,  Lord 
Herbert  of  Cherbury,  Beattie,  Cudworth,  Ellis,  Butler,  Adams,  Burlama- 
qui,  Locke,  Cumberland,  Heineccius,  Soame  Jenyns,  Rutherforth,  Johnson, 
King^s  Origin  of  Evil,  Cicero's  Off.  book  i.  c.  2. 

.  (6)  See  Grove's  Mor.  Ph.  i.  ch*  3. — Epict  lib.  L  c.  1. — Cic.  de  Fato.— 
Andron.  Rhod.  lib.  i.  c.  3. — Dr.  Clarke's  Attrib.  and  his  Rem.  on  Hum. 
Lib. — Plat  Phaed.— Simplic.  Comment,  in  Epict.  c.  1. — Luc.  de  Rer.  Nat. 
lib.  ii. — Ter.  And.  Act.  i.  See.  5. — Diog.  Laert  Vit.  Zen. — Locke's  Hum. 
Und.  book  ii.  c.  21,  sec.  8  and  10,  and  c  21,  sec.  31. — Hob.  Tripos.  ilL 
p.  274.— Kmg  de  Orig.  Mali,  pp.  118,  145,  147.— TumU  Hein.  i.  sec. 
3  and  4,  and  53  to  60. — Epict. — Arrian. 
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and  admit  that  they  have  the  power  to  avoid  evil,  and 
to  do  good.  No  sane  man  denies  himself  to  be  the 
advocate  of  justice  and  general  happiness.  We  are 
all,  more  or  less,  indignant  at  oppression,  and  compas- 
sionate to  the  wretched;  at  least  in  profession,  if  not 
in  practice.  We  all  attach  punishment  to  ill  desert^ 
and  consider  it  with  reference  to  the  capacities  and  in^ 
clinations  of  the  agent.  All  who  through  reason  dis- 
cover the  difference  between  good  and  evil,  must  per- 
ceive their  duty  to  follow  the  former,  and  shun  the 
latter.  The  regulation  of  human  life  requires  fixed 
methods  of  conduct  in  its  different  stations  and  cir- 
cumstances. Without,  therefore,  entering  into  a  lengthy 
preparatory  discussion  as  to  the  much  controverted 
and  technical  niceties  of  moral  philosophy,  we  may 
determine  our  duty  to  God,  to  ourselves,  and  ta 
mankind. 

Virtue  is  the  performance  of  our  duty,  by  obeying 
the  win  of  God,  for  the  sake  of  attaining  the  greatest 
possible  happiness,  of  which  we  are  capable.  As  God 
has  rendered  our  lives  neither  the  subjects  of  misery 
nor  indifference,  and  as  the  universe,  at  least  so  far  as 
we  are  acquainted  with  it,  abounds  with  eloquent  and 
knpressive  testimonies  of  the  contriving  kindness  of  its 
infinite  maker,  it  is  unreasonable  to  deny  the  divine 
benevolence;  and  that  the  end  of  virtue  is  happiness 
upon  the  whole,  none  will  dispute,  who  acknowledge 
the  infinite  goodness  of  God.  It  follows,  from  this 
axiom,  that,  in  framing  laws  for  ottr  regulation,  univer- 
sal enjoyment  is  to  be  kept  in  view,  and  that  no  action 
is  obligatory  which  does  not  depend  upon  man's  pri- 
vate happiness.  But  actions  must  be  considered  in  all 
dieir  parts^  modes,  and  influences,  before  their  virtue, 
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or  want  of  virtue,  is  determined.  Whatever  may  be 
the  immediate,  or  associative  motives  of  the  mind, 
prompting  it  to  the  commission  of  right,  they  are  aU 
resolvable  into  the  ultimate,  or  self-satisfactory  motive 
of  expediency.  But  it  is  not  therefore  to  be  concluded 
that  our  Umited  notions  of  particular  happiness  ais 
such  as  the  all-wise  comprehension  of  the  Deity  ap- 
proves. I  mean,  that  the  axiom  is  never,  for  individual 
convenience,  to  be  made  an  apology  for  violating  any  of 
those  sound  and  general  principles  of  moral  government, 
which  produce  the  very  end  proposed — general  good. 

The  laws  of  God  are  necessarily  what  they  are;  and 
it  is  worse  than  needless  to  inquire  whether  they  could 
have  been  otherwise. 

Conscience  is  our  reason  as  to  the  moral  nature  of 
acts,  and  their  consequences. 

The  correctness  of  actions  is  ascertained  by  their 
immediate  utility  and  remote  tendency.  The  virtue 
of  the  agent  is  measured  by  the  goodness  of  his  de- 
sign. 

SdSitllw  of      ^*  "^  ^^^  ^  ^*®  jurisprudential  sense,  is  an obliga- 
general  lawf.    ^j^  j^q  ^£  couduct,  dictated  by  a  superior,  ordaining 

what  is,  or  is  not  to  be  done,  and  leaving  to  us,  or  not 
leaving  to  us,  a  discretion  of  certain  action. 

Permissions,  being  negative,  are  not  laws.  Per- 
missions  are  either  silent  or  expressed.  We  have  a 
general  liberty  to  do  or  neglect  all  such  things  as  the 
laws  are  silent  about.  It  is  a  law,  however,  not  to 
hinder  any  from  the  full  enjoyment  of  those  permis- 
sions which  extend  to  them. 

Laws  are  either — I,  natural;  or  2,  positive. 

Natural  laws  are  such  as  our  human  nature  obvious- 
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ly  obliges  us  to  observe  for  the  preservation  of  our 
happiness.  Thus  acts  opposed  to  the  common  inter- 
ests of  the  species^  and  to  the  rational  enjoyment  of 
our  healthy  and  moral  and  physical  facultiesj  are  in- 
fractions of  natural  law. 

Positive  laws  are  either  those  which  God,  as  the  au- 
thor of  our  being,  or  a  duly-constituted  human  authority, 
having  a  right  to  direct  our  conduct,  has  expressly  pre- 
scribed to  us.  The  commands  of  God,  excepting 
those  peculiarly  directed  to  particular  individuals,  are 
of  general  and  peremptory  obligation.  His  power  to 
render  us  happy  or  miserable,  added  to  the  argument 
of  his  creating  us,  must  prove  his  laws  to  be  obligatory. 
The  natural  difference  between  virtue  and  vice  may  be 
discovered;  but  there  are  many  laws  which  nature  and 
reason  might  never  have  taught  us,  but  which  revela- 
tion renders  it  imperative  upon  us  to  observe. 

Actions  are: — 

Good,  i.  e.  conformable  to  the  preservation,  happi- 
ness, and  perfection  of  mankind,  or 

Bad,  f.  e.  injurious  to  the  general  interests  of  men, 
or 

Indifferent,  L  e.  not  affecting  the  welfare  of  our 
race. 

The  following  are  the  general  tests  by  which  all 
wise  laws  may  be  tried:- 

They  are  consistent  with  the  will  of  God,  and  made 
by  a  superior  power,  having  authority  to  prescribe 
them  to  us. 

They  conduce  to  the  greatest  possible  good  of  the 
greatest  possible  number. 

They  are  the  simplest  means,  and  most  conducive 
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to  the  end  proposed  by  them^  certain  and  determinate^ 
impartial^  and  consistent  with  each  other. 

They  are  possible  of  performance,  and  suited  to  the 
natures,  circumstances^  places,  times,  and  offices  of 
those  who  are  to  observe  them. 

They  are  just  and  intelligible,  and  incapable  of  op- 
posite  constructions. 

Their  mfraction  renders  the  violators  amenable  to 
the  governing  power,  or  law-maker.  The  persons  com- 
manded to  obey  them  are  interested  in  such  obedi« 
ence. 

They  are  never  obviously  and  radically  detrimental 
to  the  existence  of  civil  society. 

They  prohibit  the  prevention  of  doing  what  they 
permit. 

In  fewer  words,  all  laws  should  be  consistent  with 
God's  will,  imperative,  expedient,  effectual,  consistent, 
possible  of  performance,  and  suited  to  the  observers, 
just,  intelligible,  incapable  of  double  meanings,  penal, 
and  applicable. 

As  the  right  to  refuse  to  observe  laws,  for  the  rea- 
son of  their  not  being  grounded  upon  the  above  prin- 
ciples, would  be  attended  with  perpetual  and  manifest 
inconveniences,  and,  in  most  cases,  would  be  the  mere 
excuse  of  caprice  or  obstinacy,  we  are  bound  to  obey 
all  laws  which  a  duly-authorised  power  prescribes  to 
us,  provided  they  be: — 

Morally  possible,  t .  e.  capable  of  performance,  with- 
out breaking  the  will  of  God,  and 

Physically  possible,  i.  e.  provided  our  bodily  natures 
do  not  render  our  obedience  to  them  impossible. 

For  laws  cannot  have  authority  either  to  contra- 
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yene  God's  will^  or  to  render  us  liable  to  punishment 
for  not  doing  that  which  the  Author  of  our  being  hai 
circumscribed  us  from  the  power  of  axscomplishing. 
And  the  disobeying  of  civil  laws,  upon  the  ground  of 
their  being  contrary  to  natural  law,  is  to  be  justified 
only  by  the  clearest  conviction  of  such  inconsistency; 
and  we  should  deHberate  most  circumspectiTely  before 
we  so  decide. 

Obedience  to  laws  of  all  kinds  should  be  induced, 
so  far  as  it  is  possible,  by  love,  and  not  by  fear.  The 
former  quality  bears  the  seed  of  constancy — the  latter, 
that  of  destructiveness. 

The  necessity  of  laws  is  exhibited  by  the  following 
syllogism: — 

Every  moral  aim  requires  the  rational  means  of  slU 
taining  it.  Happiness  is  the  moral  aim  of  man. 
Therefore  the  attainment  of  happiness  reqmres  certam 
rational  means,  which  are  laws. 

y  •  There  are  three  kinds  of  law  which  we  are  bound  Definitkmft 

ofnaturalf 
to  obey  ; dvU,  and  in- 

1.  The  law  of  nature,  or  of  the  material  world,  L  e.  ^^' 
such  moral  rules  as  the  will  of  God,  our  own  nature^ 
the  fact  of  our  being  men,  and  the  constitution  of 
thmgs,  render  it  immutably  and  universally  necessary 
for  us  to  observe,  in  order  to  be  happy.  The  know* 
ledge  of  this  law  is  acquired  by  the  exercise  of  our 
reason,  or  by  the  light  of  revelation.  This  law  may 
be  said  to  be  known  to  all  men^  because  it  is  taught 
to  them  by  the  observation  of  their  senses,  and  super- 
added reflection.  It  leads  the  faculty  of  our  wills  to 
our  physical  and  moral  preservation,  and  perfection. 
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It  has  been  affirmed  by  highly  respectable  writers  (a), 
that  a  proper  knowledge  of  the  law  of  nature  is  attain- 
able by  the  use  of  reason,  without  the  aid  of  revelation. 
The  rules  to  be  immediately  traced  from  natural  theo- 
logy are,  in  fact,  divine  revelation.  They  are  unwrit- 
ten, and  deducible  only  from  the  exercise  of  reason; 
but  their  existence  is  obvious  to  all,  and  is  in  perfect 
accordance  with  written  revelation.  Both  reason  and 
revelation  teach  the  will  of  God.  But  natural  reason 
alone,  will  not,  it  is  thought,  lead  man  to  a  complete 
enjoyment  of  happiness. 

This  law,  properly  speaking,  does  not  bind  the 
brutes,  who  have  not  sufficient  reason  to  be  capable 
of  moral  obligation.  Their  submission  to  the  course 
of  nature  arises  from  their  unavoidable  instinct,  not 
from  the  exercise  of  reason. 

2.  The  civil  or  municipal  law,  established  by  the 
civil  power  of  a  nation  or  community,  for  the  obser- 
vance of  its  subjects.  This  law  consists  of  the  legis- 
lative enactments  of  the  particular  country,  and  of 
such  legal  decisions  of  its  courts  of  justice,  as  are  re- 
cognised by  the  judges  administering  justice  within 
them.  This  is  the  law  of  nature  applied  to  the  govern- 
ment of  states. 

3.  International  law,  commonly  called  the  law  of 
nations  (6),    which   are    such  imperative  regulations 

(a)  See  Wooddeson,  EL  Jurisp.  p.  13. — Locke's  Hum.  Und.  book  i. 
c.  3,  sec.  82. — Grot,  de  Verit  lib.  ii. — Tunstall's  Lectures. — Contra:  Ruth, 
on  Virt.  c.  13. 

(6)  See  Cic.  de  Off.  lib.  iii.  c.  5. — Rom.  L.  Dig.  lib.  i.  tit.  1. — Grove'a 
Mor.  Phil,  il  p.  96.-— Wicquef.  de  I'ambass.  i.  1.  27.— Suarez.  lib.  ii.  6,  17. 
— Burlamaq.  i.  p.  195. 
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founded  on  the  laws  of  nature^  as  are  taught  by  the 
reason,  and  established  by  the  common  consent  of 
countries,  to  guide  their  intercourse  with  each  other. 
To  be  conversant  with  this  law,  we  must  become  ac- 
quainted with  the  history,  and  prescriptive  and  ex- 
press conventions  of  states;  and  in  cases  of  difficulty 
or  doubt,  we  must  decide  by  the  rules  of  justice  and 
humanity,  never  forgetting  the  civil  law,  and  the  inter- 
ests of  nations  in  general. 

These  several  descriptions  of  law  are  consistent  with 
each  other,  and  have  hiunan  happiness  for  their  object. 
It  is  obviously  proper  and  convenient,  for  the  purpose 
of  the  present  work,  to  consolidate  the  two  latter 
branches.     I  shall  therefore  treat: — 

1.  Of  the  laws  of  nature. 

2.  Of  the  laws  of  nations. 

The  former  naturally  precede  civil  and  interna- 
tional laws,  in  order  of  time;  and  an  inquiry  into  them 
will  greatly  facilitate  the  latter  subject  of  investigation. 
It  will  be  consiistent  with  the  nature  of  the  subjects,  so 
to  frame  the  second  division  of  this  treatise,  as,  first,  to 
develope  in  it  the  principles  of  the  civil  law;  and,  in 
the  concluding  chapter,  to  apply  them  to  the  intercoiu*8e 
between  separate  nations,  in  order  to  lay  down  a  sys- 
tem of  international  jurisprudence. 

VI.  The  doctrine  of  the  eternity  of  the  world  is  op- 
posed to  the  existence  of  a  first  cause. 

There  is  no  confusion  in  nature.    Her  operations  Theiawof 
are  wise  and  systematic.     No  principles  of  the  law  of  »<>p*^^^ 
nature  are  transmitted  to  us  in  the  form  of  innate  ideas; 
for  our  knowledge  of  them  is  acquired  sensibly,  and  by 
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the  developement  and  exercise  of  the  mind  (a).  But 
they  are  highly  agreeable  to  reason  when  known.  The 
right  use  of  reason  teaches  us  the  law  of  nature,  by 
shewing  to  us  the  constitution  and  wants  of  mankind. 
This  assertion  is  not  negatived  by  the  fact,  that  there 
are  many  who  do  not  know,  and  some  who  cannot  un- 
derstand, the  force  and  connexion  of  the  precepts  of  na- 
ture; for  so  it  is  of  mathematics.  The  foundation  of 
the  natural  law  is  justice,  not  deceitful  and  momentary 
interest.  True  interest  is  exemplified  by  happy  and 
soUd  consequences  upon  the  whole. 

The  relation  of  God  to  man,  being  of  a  very  differ- 
ent character  from  that  between  man  and  man,  and  the 
knowledge  which  we  have  of  man  bemg  much  more 
perfect  and  ultimate  than  that  which  we  have  of  God, 
we  are  not  to  judge  of  divine  justice  on  exactly  human 
principles  of  conduct;  for  that  must  lead  us  into  ab- 
surdities. Thus,  when  the  Deity  commands  any  thing 
contrary  to  the  general  course  of  things,  the  law  of 
nature  is  not  dispensed  with ;  but  its  usual  system  is 
suspended.  All  the  works  of  nature  are  correspond- 
ent with  each  other.  To  suppose  the  contrary  would 
be  to  charge  the  Deity  with  an  inconsistency  opposed 
to  his  nature. 

Men  may  enjoy  their  natural  propensities,  so  far  as 
their  well-exercised  reason  permits.  They  are  not 
restrained  from  the  gratifications  of  true  pleasure. 
They  are  only  to  circiunscribe  their  enjoyments  within 
the  limits  which  their  duties  and  judgments  point  out. 

* 

(a)  See  Locke,  Hum.  Und.  book  i,  c.  11. — Burlamaq.  i.  p.  181. — SpaT. 
Puff.  i.  p.  137. 
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The  body  of  man  is  made  up  of  several  organs  of 
life^  motion,  and  enjoyment,  which  gradually  develope 
themselves  until  their  maturity;  after  which  they  de- 
cay, and  become  insufficient  to  perform  the  demands 
made  upon  them.  Death,  which  puts  an  end  to  all 
suffering,  ensues.  It  occurs  but  once.  We  do  not 
perfectly  understand  it.  We  ought  not  to  condemn 
it.     It  is  doubtless  a  wise  appointment. 

The  intellectual  part  of  man  is  his  soul — a  noble 
organ  of  reflection,  which  is  intended  not  only  to  impel 
his  body  to  action;  but  also  to  direct  its  motions  with 
wisdom,  to  render  it  the  instrument  of  a  happy  and 
virtuous  career  of  life,  and  to  subject  his  appetites  to 
its  control. 

There  are  some  involuntary  actions  of  the  body, 
which  are  always  morally  innocent.  The  rest  are 
voluntary,  the  goodness  or  badness  of  which  depends 
upon  our  exercise  of  the  understanding  and  the  will. 
Whatever  is  contrary  to  reason  is  opposed  to  happi- 
ness. The  importance  therefore  of  regulating  our 
bodies,  by  means  of  the  wisdom  and  virtue  of  our 
souls,  is  manifest.  The  constitution  of  man  shews 
the  intention  of  the  Deity,  that  he  should  consult  his 
preservation,  perfection,  and  happiness. 

Man  being  blessed  with  such  superior  excellencies, 
as  he  possesses  over  other  animals,  his  reason  should 
lead  him  to  exemplify  his  gratitude,  by  obedience  to 
the  divine  will,  as  manifested  in  the  works  of  nature. 

No  rational  man  can  suppose  his  own  preservation 
and  happiness  to  be  the  entire  end  of  the  great  God. 
No  man  can  possibly  consult  his  own  interest,  indepen- 
dently of  that  of  his  fellow  creatures.  That  is  not  to 
be  universally  denominated  the  law  of  nature,  which  is 
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consented  to  by  mankind  at  large;  for  the  most  civil- 
ised nations  have  been  grossly  mistaken^  in  knowledge 
of  all  kinds;  and  true  wisdom  exists  less  generally  than 
is  supposed.  Those  things  which^  in  all  places,  and  at 
all  times,  appear  injurious  to  mankind,  are  prohibited 
by  the  law  of  natiu-e;  and  whatever  universally  contri- 
butes to  hiunan  good,  must  be  commanded  by  that  law. 
The  noble  endowments  of  man  are  as  applicable  to 
the  good  of  his  fellows,  as  of  himself,  and  often  more 
so.  Each  man  is  a  link  in  the  great  chain  of  humani- 
ty. Therefore,  unless  men  act  with  the  view  of  con- 
ciliating and  assisting  others,  they  cannot  be  happy. 


The  state  of 
nature  defin- 
ed. 


VII.  The  state  of  nature  is  the  condition  in  which 
nature  has  placed  us,  without  reference  to  artificial 
civil  institutions;  and  in  which  we  have  no  sovereign 
but  God.  It  is  not,  as  it  has  been  supposed  (a),  ne- 
cessarily a  state  of  war. 


Chief  charac-       YIII.  The  law  of  uature  is  the  wiU  of  God,  and  all 

teristicsofthe  _,  ,_  _ 

law  of  nature,  mcu  are  bouud  to  oDcy  it,  notwithstandmg  the  enact- 
ment of  any  contrary  hmnan  law;  for  we  can  owe  to 
no  human  power  an  obedience  superior  to  that  due 
to  our  Creator.  It  is  essential  to  the  existence  of 
things;  and  being  therefore  primitive  and  funda- 
mental, all  other  laws  must  have  reference  to  this. 
It  is  uniform,  consistent,  invariable,  eternal,  immuta- 
ble, and  common  to  all  times  and  countries.  It  is 
capable  of  accurate  demonstration,  being  founded 
upon  the  evidence  of  our  senses,  and  upon  the  nature 
of  things.     Its  doctrine  is  conformable  to  our  reason: 


(a)  See  Hobbes. — SpaT.  Puff.  i.  p.  119. 
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the  exercise  of  which  is  a  part  of  the  law  of  nature, 
and  to  suppose  that  we  are  to  exclude  reason  from  our 
inquiries  into  this  science^  is  to  argue  that  the  law  of 
nature  is  unreasonable,  and  inconsistent  in  itself.  It  is 
just;  the  punishment  which  it  inflicts,  being  establish- 
ed  and  obvious,  conducive  to  general  good,  and  pro- 
portioned to  the  transgressions  committed.  It  is  paci- 
fic, tolerant,  and  benevolent;  all  men  having  an  equal 
right  to  freedom  of  person  and  thought.  Its  observ- 
ance  always  renders  men  happier  and  better;  and  its 
infraction  vice  versd. 

It  prescribes  the  practice  of  virtue,  by  the  existence 
of  pleasure  and  pain,  of  which  our  natures  are  suscep- 
tible. It  consists  in  action;  for  mere  abstract  ideas 
cannot,  of  themselves,  serve  either  ourselves  or  others. 

Reason  is  its  basis. — 

Virtue  its  mode  of  performance. — 

Happiness  its  end. 

It  is  founded  on  the  most  comprehensive  utility  (o). 
Whatever  is  essential  to  its  ends,  has  the  obligation  of 
law. 

IX.    The  grand  or   fundamental    law  of  nature,  !*•»«»<"»« 

pnncipiei* 

is  to  behave   ourselves  conformably  to  reason  in  all 
things. 

The  leading  principles  of  the  law  of  nature  are: — 
Whatever  is  opposed  to  reason,  or  to  the  physical  con- 
stitution or  general  welfare  of  mankind,  is  unnatural. 
It  is  our  duty  to  obey  and  worship  God,  whose 


(a)  See  Van  Eck.  Princ.  Jur.— Harl.  MSS.  5033,  p.  2.— Valentine.- 
Albertus. — Velthenius. — Striraesius. — Janus. — AulusGelllus. 
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existence,  as  a  supreme  power,  appears  from  the  har- 
mony and  wisdom  of  the  miiverse. 

To  study  self-preservation,  to  be  temperate  and 
rational  in  oiur  individual  enjoyments,  to  instruct  and 
enlarge  our  minds,  and,  by  industry  and  management, 
to  render  oiurselves  as  intellectually  and  physically 
healthy  as  possible. 

To  be  just  and  benevolent  to  our  species;  and,  for 
this  purpose,  to  do  as  we  would  be  done  by,  and  to 
commit  no  causeless  harm. 

For  the  sake  of  our,  and  our  species'  happiness,  to 
marry,  as  soon  as  we  can  do  so  conveniently,  and  with 
comfort  to  ourselves  and  our  wives;  to  love  our  wives, 
and  to  render  our  children  strong  in  body,  intelligent 
in  mind,  and  virtuous  in  action. 

To  treat  with  respect,  such  regulations  and  customs, 
as  are,  from  motives  of  expediency,  generally  estab- 
lished amongst  mankind,  and  to  consider  all  men  a^ 
equally  free  from  the  dominion  of  each  other,  which 
is  the  condition  of  natural  equality. 

To  be  patient  in  all  trials  of  affliction. 

To  endeavour,  by  diligent  study,  to  attain  the  truth; 
and  to  disseminate  it  without  the  least  persecution. 

The  rational  agreement  of  all  nations  is  to  be  pre- 
sumed a  law  of  nature  (a);  although  that  law  arises 
from  reason,  and  not  from  consent. 

Every  man  has  the  execution  of  the  law  of  nature. 

To  inflict  no  unnecessary  pain  on  brutes. 

It  woidd  be  inconvenient,  to  divide  the  foUowing 
treatise  into  these  branches ;  although  all  the  laws  here- 

(a)  See  Cic  Tusc.  Qusest  Disp.  i.  13.— Harl.  MSS.  7159,  p.  54. 
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after  laid  down,  will  be  found  referrible  to  one  or  more 
of  them. 

X.  The  inseparable  connexion  between  the  means  itiimmedJate 

*■  connexion 

proposed,  and  the  end  to  be  attained,  will  not  fail  to  JiJSl*"^^*' 
strike  the  reader's  attention. 


c2 


BOOK  I. 


THE  LAWS  OF  NATURE. 


CHAPTER  I. 


OF  RIGHTS  AND  OBLIGATIONS. 

§1.  ALL  men  are  naturally  independent  of  each  Kquautyor 
other's  control,  are  equally  objects  of  rights  and  obliga- 
tions (a),  and  are  the  judges  of  their  own  actions.  An 
equality  of  right  excludes  any  superiority  of  power. 
There  is,  therefore,  no  common  law  between  them 
naturally  (6). 

II.  A  right  is  that  quality  in  a  person  which  renders  Definition 

.     .  /•       1  •  •       1  •  A       1  "***  nature  of 

it  just  for  nun  to  possess  certam  things,  or  to  do  cer-  rights. 
tain  actions,  consistently  with  the  laws  (c). 

Rights  are  perfect  and  imperfect;  alienable  and 
inalienable;  natural  and  adventitious : — 

(a)  See  Noodt  on  Sov.  Pow.  p.  10. — Locke  on  Gov.  book  ii.  sec.  4  &  5. 
— Hook.  Eccl.  Pol.  book  i. — Locke  on  Gov.  book  ii.  cc  2  &  6. — Hobbes. 
— Harl.  MSS.  1325,  pp.  115  and  144. 

(6)  See  Burlamaq.  i.  p.  198. 

(c)  See  Ruth.  Inst  i.  p.  27,  28.— Paley,  i.  book  2,  c  9.<->Bl.  Com.  i.  c. 
1. — Burlamaq.  Princ.  Nat.  Syo.  1748,  book  i.  p.  2. 
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A  perfect  right  is  a  fixed  and  determinate  right 
to  possess  or  to  act;  and  which  we  may  carry  into 
execution  by  force^  without  infringing  upon  the  rights  of 
others.  Thus  the  rights  of  personal  defence,  and 
protection  of  property,  are  perfect. 

An  imperfect  right  is  a  right  to  enjoy  or  to  do  that 
which  is  vague  and  indeterminate,  and  naturally  de- 
pends on  the  discretion  of  another ;  and  which  we  can- 
not, with  force,  insist  upon,  without  breaking  in  upon 
the  rights  of  others.  Thus,  a  very  distressed  man 
has  an  imperfect  right  to  relief;  and  the  best  qualified 
competitor  for  a  pubhc  office  has  an  imperfect  right 
to  the  appointment.  A  parent  has  an  imperfect  right 
to  an  adult  child's  obedience,  in  some  cases. 

All  rights  are  alienable,  which  the  law  of  nature 
does  not  forbid  us  to  part  with.  We  can  transfer  only 
those  rights  which  we  possess. 

Inalienable  rights  are  such  as  we  cannot  part  with, 
consistently  with  the  law. 

Natural  rights  are  those  which  the  mere  circuipt* 
stance  of  being  a  man  immediately  conveys;  as  life, 
liberty,  character,  integrity  of  body,  &c.  (o). 

All  other  rights  are  adventitious,  as  command,  dis* 
tinctions,  &c. 

The  happiness  of  men  is  in  proportion  to  the  pro- 
tection which  their  rights  receive.  The  violation  of  all 
kinds  of  rights  is  forbidden  by  the  law  of  nature, 
which  protects  every  man  in  the  possession  of  what  he 
has  acquired  a  right  to,  consistently  with  such  law. 

Deflniiion  HI*  An  obligation  is  the  duty  which  a  man  is  under, 

and  nature  of  _,  -  i«i/*i 

obiigauoni.     to  submit  to  and  preserve  the  rights  of  others. 

(a)  See  Ruth.  Inst.  i.  p.  35. — Burlamaq.  i.  p.  75. 
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It  is  always  connected  widi  our  gain  or  loss  (a); 

A  perfect  obligation  exists  in  cases  in  which  the 
right  is  perfect.  Thus  w^  are  commanded  to  ^'  do  no 
murder."  This  precept  is  precise,  and  admits  of  no 
moral  discretion*. 

An  imperfect  obligation  relates  to  the  obserrance  of 
imperfect  rights.  Thus  we  are  taught  to  '  honor  our 
father  and  mother.'  This  command  is  indeterminate, 
and  leaves  the  extent  of  honor  to  our  virtuous  discre- 
tion. 


hteand 
rthnis 
conielatWe. 


IV.  Rights  and  obligations  are  correlative  terms.  *^ 
We  are  under  an  obligation  to  observe  the  rights 
of  others.  The  obligation  is  perfect  or  imperfect,  ac- 
cording to  the  correspondent  nature  of  the  right.  Op- 
posite rights,  Uke  opposite  duties,  are  impossible. 

V.  No  person  has  a  natural  right  arbitrarily  to  de-  j£/J^^* 
cide  upon  the  rights  of  others.  genaauy. 

Infringements  upon  perfect  obligations  vest  no  right 
in  the  violators.  They  are  void  as  to  any  moral  effects 
which  might  have  been  produced  by  them.  No  vio- 
lation of  a  perfect  right  can  vest  a  new  acquisition 
in  the  transgressor.  In  this  sense  no  injury  can 
produce  a  right.  Thus  a  thief  has  no  right  of  pro- 
perty in  the  thing  stolen.  Infractions  of  imperfect 
obligations  do  not  take  away  a  power  of  acting  given 
by  the  law.  Such  acts  are  therefore  not  void.  In 
this  sense,  what  was  naturally  unlawful  to  be  done,  is 
legally  vaUd,  when  done.  Thus  the  marriage  of  a  son 
of  full  age,  contrary  to  his  parent's  reasonable  and 

(a)  See  Paley,  i.  book  ii.  c.  2. — Cic.  de  Leg. 
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express  request^  is  of  full  effect,  although  a  breach  of 
his  imperfect  obligation. 

Acts,  which,  in  their  effect,  manifestly  abrogate  laws 
of  imperfect  obligation,  are  void.  For  moral  agents 
have  not  power  wholly  to  release  themselves  from  laws 
of  imperfect  obligation.  Thus,  the  marriage  of  a  son 
with  his  mother  is  void,  because  it  subverts  the  filial 
law  of  nature,  as  a  husband  cannot  honor  a  wife  as  a 
son. 

Things  which  are  the  subjects  of  rights  are: — 

Corporeal ;  such  as  are  the  objects  of  our  vision  or 
touch;  or 

Incorporeal  (a);  which  are  the  contrary. 

The  division  of  rights,  into  those  of  possession  and 
action,  will  be  observed  in  the  following  arrangement* 

(a)  See  Bynk.  de  Rebut  Mancip.  c.  8. 
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CHAPTER  II. 


OF  PROPERTY. 

§  I.  PROPERTY  (a)  is  the  exclusive  right  which  Deaniuonof 

property. 

\fe  have  to  use  and  dispose  of  our  possessions,  abso- 
lutely, and^without  the  interference  of  any  other  per- 
son* 


II.  All  things  belonged  originally  to  mankind  in  community 

o  o  ^  j^^  origin  of 

common  (6).  The  benign  Giver  of  all  gifts  did  not  vropeny. 
distribute  them  to  some,  to  the  exclusion  of  the  rest 
of  the  species.  In  the  state  of  a  community  of  things, 
the  first  bodily  occupancy,  and  use  of  so  much  only  as 
human  wants  from  time  to  time  required,  supplied  the 
place  of  property  (c).  In  this  primitive  state,  every 
man  had  a  right  not  to  be  hindered  from  using  whatever 


(a)  See  Bl.  Com.  ii.  c.  1. — Locke  on  Gov.  book  ii.  c.  5. — Godw*  Pol* 
Just  ii.  p.  788. — Plato.  Rep. — Sir  T.  More's  Utopia. — Gull.  Trav.  part  4, 
c.  6.     Ogilvie  on  Property  in  Land. 

(&)  See  Chronicon  of  Eusebiu8.r-Aristot.  Polit  lib.  2. — Bl.  Com.  ii.  c.  1. 
— Genesis,  i.  28. — Cic.  de  Fin.  lib.  iii.  c.  20. — Just  lib.  xliii.  c  1. — Spav. 
Puff.  ii.  p.  27. — Locke  on  Gov.  book  ii.  sec.  26. 

(c)  See  Grove's  Mor.  PhiL  ii.  p.  390. — Paley,  i.  book  ii.  ell,  and  book 
iii.  part.  i.  c.  1. — Tyrr.  L.  of  Nat  c.  4.  sec  7. 
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land  or  produce  he  had  appropriated  to  himself,  and 
he  immediately  wanted  for  rational  use  (a).  And  the 
bestowment  of  bodily  labor  on  a  things  was  the  only 
mode  of  acquiring  a  positive  title  to  it(i).  Agricul- 
ture could  not  flourish,  nor  its  fruits  be  improved,  or 
ripened  into  maturity.  Ingenuity  was  not  sufficiently 
rewarded.  Disputes  continually  arose.  The  indus- 
try and  ingenuity  of  man  were  checked.  Pre-occupa- 
tion,  by  slow  degrees,  communicated,  with  the  consent 
of  men,  either  express  or  implied,  a  right  of  self-ap- 
propriation; and  the  introduction  of  money  has  great- 
ly extended  it.  The  increased  wants,  improved  agri- 
cultiu*e,  and  valuable  elegancies  of  incipient  civilisa- 
tion, gave  buth  to  the  distinctions  of  property.  Men 
were  unwilling  to  labor  merely  for  usufructuary  pur- 
poses. The  exclusive  right  of  property  was  there- 
fore introduced  by  man,  and  arose  from  compact  (c). 
This  right  has  set  at  rest  the  continual  questions  of 
claim,  which  are  inseparable  from  a  state  of  cotnniuni- 
ty.  The  compact  is  to  be  traced  either  to  actual 
division,  or  to  permissive  occupancy.  Both  modes 
imply  the  general  consent  of  mankind,  and  are  there- 
fore consistent  with  the  law  of  nature. 
Acquisitions  are  either: — 
Original,  such  as  first  constitute  prbperty;  or 
Derivative,  such  as  confer  property  by  conveyance 
from  others. 


(a)  See  Cumb.  Orig.  Gent.  c.  i.  sec  22. 

(b)  See  (xenesis,  ch.  xxi.  30. — Locke  on  Gov.  book  ii.  sec.  27  and  45. — 
Laws  of  Menu. — Sir  W.Jones,  iii.  341. — Fennings  v.  Lord  Grenville,  1 
Taunt  Rep. 

(c)  See  Ruth.  Inst.  i.  pp.  40  and  47.~-Vatt.  book  i.  c.  18,  sec.  203. 
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III.  We  have  some  things  in  common  with  our  spe-  Natunofpio 
cies  (a).    To  other  things  we  have  an  exclusive  right, 
usually  known  by  the  term  *  property.' 

Property  is  either: — 

Collective, «.  e.  the  exclusive  right  of  a  body  of  in- 
dividuals to  a  thing;  as  where  they  seize  and  settle 
upon  an  uninhabited  track  of  land,  or 

Private^  s.  e.  the  exclusive  right  of  an  individual  to 
a  thing. 

Property  in  land  or  goods  ceases  by  the  relinquish- 
ment of  the  owner,  or  by  the  extinction  of  the  legal 
proprietor.  In  either  case  they  revert  to  their  com- 
mon state;  the  exclusive  right  to  them  not  being  in 
any  particular  individuals,  but  in  the  general  body  to 
whom  the  territory  belongs. 

Moveable  goods  without  an  owner  may  be  seized  by 
the  exclusive  owner  of  land  on  which  they  are  found, 
by  the  right  of  first  occupancy,  unless  such  seizure  be 
restrained  by  agreement  of  the  collective  body. 

IV.  The  rights  attached  to  property  are: —  Righto at- 
Possession  against  all  the  world  (&),  and  the  protec- 
tion of  it  against  force. 

To  use  the  thing,  with  all  the  profits  and  advan- 
tages naturally  or  artificially  resulting  from  it,  as  the 
owner  pleases  (c). 

Such  powers  and  remedies,  without  which  the  thing 
itself  cannot  be  perfectly  enjoyed. 

(a)  See  Cic.  de  Off.  lib.  i.  c.  7. 

(6)  See  Turnb.  Hein.  ii.  sec  231,  note. 

(c)  See  Tayl.  Civ.  L.  p.  I31.--Tumb.  Hein.  i.  c  12.— Spav.  Puff.  ii.  p. 

78,  and  c.  7.— Les  Cinq.  Codes,  Code  Civil,  ii,  tit.  2,  546 Locke  on  Gov. 

book  i.  c  9,  sec.  92. 
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Restitution^  when  lost  or  taken  away ;  which  right 
will  be  fully  explained  in  the  fourteenth  section  of 
this  chapter. 

In  breeding  animals,  the  young  goes  with  the  dam, 
because  the  sire  is  generally  unknown,  but  the  dam  is 
always  certain.  The  dam  has  all  the  trouble  and  pain 
of  gestation,  and  is  for  a  time  unfitted  for  work.  The 
additional  reason  sometimes  alleged  (a)  that  the  young 
was  part  of  the  female,  but  never  of  the  male,  is,  to 
say  the  least  of  it,  disputable. 


Of  accessi(m. 


V.  Things  sown  or  planted  accompany  the  own^ 
ership  of  the  soil;  and  the  graft  follows  the  trunk. 
Where  an  accession  arises  from  the  bad  design  of  a 
party,  he  is  not  entitled  to  the  fair  value  of  it,  or  to  its 
surrender;  but  where  from  a  good  or  innocent  design, 
he  is.  In  innocent  cases,  the  person  whose  property 
in  the  thing  is  the  more  valuable,  should  keep  it,  pay- 
ing to  the  other  the  value  of  his  loss  (6).  The  owner 
of  the  original  thing  is  entitled  to  the  value  of  it,  or  to 
the  damage  arising  from  the  alteration  made  in  his 
property;  but  he  cannot  claim  it,  if  the  accession, 
labor,  or  art  bestowed  on  the  thing,  be  invaluable  (c). 


VI.  Limitations  of  property  arise  either  from  ex- 


Of  the  limita- 
tion»  cessa- 
tion, and  use    press  grant,  tacit  consent,   or  custom. 


of  property. 


Such  limitations  are  of  three  kinds: — 

1.  Of  continuance,  which  term  explains  itself. 

2.  Of  use  or  service.     Services  are  subdivided  into 


(a)  See  Spav.  Puff.  ii.  p.  47. 
(6)  See  Tumb.  Hein.  i,  sec.  258. 
(c)  See  Spav.  Puff.  ii.  p.  49. 
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the  use  of  personal  things,  as  horses,  slaves,  books, 
furniture,  &c. ;  and  of  real  advantages  annexed  to  an 
estate,  as  the  rights  of  resting  parts  of  edifices  on  the 
property  of  another,  or  of  prospect,  water-courses,  or 

path-way. 

3.  Of  disposal,  as  in  the  cases  of  trust-property,  and 
pledges,  restraining  the  proprietor  from  free  and  dis- 
cretionary disposal. 

Property  should  be  used  according  to  the  uses  in- 
tended by  God. 

VII.  The  following  things  are  common,  notwith-  or  Property 

,  .  still  of  com- 

standing  the  introduction  of  property ;  either  because  mon^*>'* 
they  are  incapable  of  appropriation,  or  because  they 
have  never  been  appropriated : — 

1.  The  ocean  (a),  which  being  large  enough  to  an- 
swer the  occasions  of  all  mankind,  could  not  morally 
have  been  the  subject  of  exclusive  right.  Nor  physic- 
ally, for  its  surface  being  ever  changeable  and  yield- 
ing, cannot  have  that  certainty  of  division,  [and  deter- 
mination of  form,  which  constitute  boundaries,  and  are 
essential  to  the  distinction  of  property.  Its  shores  are 
not  lasting  and  clearly  defined  limits.  Lastly:  it  is  in- 
capable of  division  or  occupancy,  and  therefore  never 
could  have  been  vested  in  particular  persons. 

2.  Banks  of  sand,  to  which  [the  same  reasoning  will 
partly  apply;  unless  belonging  to  some] moral  person, 
or  body. 

3.  Rivers,  bays,  lakes,  straits,  and]  large  pools,  un- 
less they  have  been  specially  and  permissively  convert- 
ed.    Although  they  consist  of  a  fluid  body,  yet  being 

(a)  See  Turnb.  Hein.  ii.  sec.  173.— Spav.  Puff.ii.  p.  36. 
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within  banks  or  shores  near  to  one  another,  they  are 
sufficiently  determinate  to  become  the  subject  of  pro- 
perty. That  property,  however,  must  clearly  exist,  to 
defeat  their  generaUty  of  nature. 

4.  Tracks  of  land  (o),  or  islands  on  which  no  one 
has  settled;  and  unappropriated  goods. 

5.  Such  untamed  beasts,  birds  (6),  fishes,  insects, 
and  zoophytes,  as  are  not  in  the  possessioiji:  of  another. 
If  they  escape  after  capture,  their  wildness  raises  the 
presumption  of  their  not  being  recaught.  But  when 
they  have  been  tamed,  the  property  in  them  is  fixed 
in  the  tamer*  No  man  can  have  a  right  to  hunt,  fish, 
or  fowl  on  such  lands  or  water  as  are  the  exclusive 
property  of  another. 

6.  Inexhaustible  things  (c),  as  the  air,  warmth  of 
the  sun,  light,  and  running  water,  which  all  men 
may  equally  enjoy,  and  which  never  could  have  been 
agreed  to  be  rendered  the  subject  of  exclusive  pro- 
perty (cQ,  so  far  as  their  necessity  for  the  preservation 
of  life,  and  the  enjoyment  of  our  natural  fiiculties,  ex- 
tend. 

7.  Things  which  are  hurtful,  or  of  no  advantage  to 
mankind  (e). 


prindpiciof        VIII.  Thiugs  which  are  common  are  to  be  usedL 
share  and  share  alike. 


common  uw* 


(a)  See  Spav.  Puff.  iL  p.  39. 

(b)  See  Spav.  Puff.  ii.  p.  40.— Grot,  book  ii.  c.  5. 

(c)  See  Turnb.  Hein.  i.  sec.  235. 
(<Q  See  Spav.  Puff.  ii.  p.  35. 

(e)  See  Turnb.  Hein.  i.  sec.  235. — Petronius.  Satyr,  c.  6. 
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ed. 


IX.  The  finder  of  a  thing  lost  or  abandoned  is,  in  SiV^^ffidS* 
a  state  of  usufructuary  property,  entitled  to  it.     The 
mere  circumstance  of  seeing  it  found,  does  not  entitle 
the  observer,  to  any  share  in  it  (o).     The  proprietor 

of  the  ground  on  which  it  is  found,  is  entitled  to  half 
of  the  thing  (b). 

X.  Our  common  right  to  the  use  of  things  remains,  Principle  of 

_  •      .  .  n  •  extreme  ne- 

atter  appropriation,  m  cases  oi  extreme  necessity.  a»8ity«ct^ 

**       *  '  •'       aside  property 

For  it  cannot  be  presumed  that  men  ever  consented  ^^ 
to  give  up  the  necessary  means  of  self-preservation,  or, 
if  they  did,  that  they  could  part  with  an  inalienable 
right*  On  all  occasions,  therefore,  on  which  lives  are 
absolutely  endangered,  we  may  so  use  or  destroy  the 
property  of  our  neighbours,  as  to  rescue  ourselves  from 
destruction  (c).  Application  must  be  made  to  the 
owner  for  relief.  All  previous  means  must  be  first 
tried.  The  failure  of  those  means  alone  will  justify  the 
act.  The  claimant's  necessity  must  be  greater  than 
the  proprietor's ;  for  if  the  wants  of  both  be  equal,  the 
former  occupant  has  the  better  right.  Restitution,  to 
the  full  value  of  the  property,  at  the  time  of  its  being 
used,  all  things  being  considered,  must  be  made  by 
us,  so  soon  as  it  is  within  our  power.  The  right 
ceases  with  the  necessity;  and  then  the  obUgation  to 
restitution  commences  (d);  for  the  laws  of  property 

(a)  See  Tumb.  Hein.  L  sec.  248. — Diog.  Laert  i.  57. — Phaednis,  Fab.  v. 
yL  y.  3. — ^Plautus,  Rudent.  iv.  iii.  v.  72. — ^lian.  Hist.  Var.  3.  45,  4. 1. 

(fr)  See  Everard.  Otto,  de  Rer.  Div.  sec.  29. — St.  Matthew,  ziii.  44. 

(e)  See  Cic.  Off.  lib.  iii.  c.  6 — Spav.  Pu£  L  p.  226.— Paley,  i.  book  iii. 
part.  2,  c.  5,  and  ii.  part  1,  sec.  3. 

(<0  See  Ruth.  Inst.  i.  p.  80  to  86. 
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are  inviolable,   so  far  as  is  consistent  with  general 
safety. 

We  have  a  right  to  use  another's  property,  benefi- 
cially, if  the  owner  sustain  no  harm  thereby ;  for  the 
thing  will  still  answer  the  several  purposes  of  the  pro- 
prietor, which  is  all  that  particular  ownership  was  in- 
troduced for.  But  if  it  may  be  reasonably  inferred 
that  the  thing  has  or  may  have  a  value  in  his  mind,  the 
reason  ceases;  as  he  may  then  sustain  the  harm  to  be 
guarded  against.  Pretences  must  not  prevail  against 
property.  Men  have  often  good  internal  reasons  for 
their  refusals,  which  are  not  apparent  to  others.  The 
proprietors  are  the  best  qualified  to  judge  whether  the 
supposedly-harmless  use  renders  the  property  less  be- 
neficial to  them.     This  right  therefore  is  imperfect. 

Derivative  XI.  Derivative  acquisitions  (a),  by  the  law  ofuaturc 

aoqubitiODt. 

are: — 

1.  Such  as  are  transferred  with  the  previous  owner's 
consent. 

A  clear  design  to  accept  is  necessary  to  complete  a 
derivative  acquisition.  This  design  must  appear  by 
outward  signs ;  so  that  mankind  may  know  it.  As  there 
must  be  two  concurrent  parties  to  acquisitions,  aliena- 
tions may  be  revoked  before  acceptance.  But  accept- 
ance may  precede  alienation. 

2.  Reprisals  (6).  If  any  one  have  injured  us,  by 
depriving  us  of  that  to  which  we  have  a  right,  and 
which  we  cannot  recover  back;  the  natural  law  of  jus- 
tice entitles  us  to  seize,  and  thereupon  acquire  a  pro- 


(c)  See  book  ii.  c.  2.  {d)  See  book  ii. 
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perty  in  so  much  of  the  injurer*s  goods,  as  is  fairly  equi- 
valent to  the  loss  sustained.  The  right  to  recover 
what  is  so  due  to  us,  is  obviously  just. 


XII.  Those  who  are  incapable  of  acquiring  full  pro-  ^^^^r 
perty  are  infants,  who  have  not  attained  the  use  of  rea-  J^*^^^ 
son;  idiots,  who  never  will  possess  it;  and  madmen, 

who  have  lost  it.  For  no  free  derivative  acquisition 
can  be  made,  without  the  consent  and  notification  of 
the  maker.  But  consent  and  notification,  without  the 
use  of  reason  to  judge  of  them,  must  be  void.  With 
madmen,  the  intention  to  keep  up  the  claims  of  pro- 
perty, can  be  presumed  only,  after  their  loss  of  reason. 

XIII.  Prescription  (a)  is  our  right  to  a  thing,  acquir-  gJP'^^^P" 
ed  by  long,  uninterrupted,  and  just  possession,   and 
foimded  upon  the  tacit  consent  or  implied  dereUction 

of  the  original  proprietor.  Such  right  of  prescription, 
therefore,  arises  from  acts,  either : — Positive,  by  openly 
declining  to  act;  as  being  present  at  a  transaction,  and 
not  opposing  it,  or — Negative,  by  omission;  as  where 
cattle  have  strayed,  or  goods  are  lost,  and  no  pains  are 
taken  to  discover  them;  or  as  where  absolute  posses- 
sion of  our  land  or  goods  is  permitted,  without  our 
claiming  them.  They  then  become  the  exclusive  pro- 
perty of  the  subsequent  possessor,  in  the  character  of 
first  occupant. 

But  permission  to,  hold,  as  tenant  or  agent,  cannot 


(a)  See  Ruth.  Inst — Grot,  book  ii.  c  4. — Les.  Cinq  Codes,  Code  Civ. 

Bv.  m.  tit.  20.— Civ.  L.  Dig.  41.  3.  3 Cic.  de  Off.  Ub.  ii.  c.  23.— Spav. 

Puff.  ii.  pp.  55  and  74. 
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change  the  property,  so  as  to  entitle  the  holder  to  it, 
against  good  faith. 

Presumption  of  neglect  cannot  justly  exist,  where 
the  original  owner  has,  by  ignorance  of  his  rights,  or 
by  deception,  or  personal  fear,  been  prevented  from 
claiming  what  he  is  entitled  to.  If  he  knew  not  that 
he  had  a  right,  he  could  not  be  supposed  to  relinquish 
it»  And  if  fear  or  fraud  induced  his  neglect,  his  mind 
could  not  have  voluntarily  consented. 

Prescription  must  be  gained  by  possession ;  that  is ; 
long,  or  immemorial,  so  that  the  intention  to  relinquish 
may  plainly  appear,  and  that  no  suspicion  of  ignorance 
or  fear  may  exist;  iminterrupted,  without  which  the 
dereliction  cannot  be  presumed ;  and  just,  for  other- 
wise fraud  or  force  must  have  been  resorted  to.  And 
as  presumption  cannot  prevail  against  certainty,  this 
defect  of  title  must  always  continue* 

Prescription  is  a  right  to  corporeal  things,  as  goods; 
or  to  incorporeal,  as  command.  It  is  founded  upon 
l^ason,  considering  the  natural  tendency  of  mankind 
to  keep  possession  of  what  they  have  gotten.  The 
&ct  that  men  in  general  plead  the  claim  of  prescrip- 
tion, justifies  the  conclusion,  that  it  was  originally  as 
much  estabfished  by  common  consent,  as  the  mstitution 
of  property. 

The  equitable  construction  of  the  term  *  immemo- 
rial prescription,'  is  not  such  a  diu*ation  of  time  as  the 
memory  of  man  cannot  embrace,  unassisted  by  docu- 
mentary  evidence;  nor  such  an  extension  of  time  as 
the  memory  of  any  Kving  person,  assisted  with  extant 
traces  of  record,  will  develope;  but  so  long  a  period  as 
to  preclude  the  original  owner  from  making  out  a  clear 
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and  indisputable  title,  and  reasonably  to  determine  the 
property  to  be  in  the  present  possessor. 

Prescription  can  exist  only  in  those  cases  in  wbiQb 
more  certain  evidence  cannot  be  had(a)« 

XIV,  We  are  imder  the  same  obligation  to  restore  ^^S^Sy**" 
the  property  of  another,  as  not  to  take  it  from  him.  This 
obligation  takes  eifect  so  soon  as  we  k^ow  who  is  the 
just  owner.  If  an  article  be  given  or  sold  to  us^  by  a  per-p 
son  who  had  no  right  to  it;  or,  if  we  find  a  thing  acci* 
dentally  lost;  we  are  bound  to  return  it.  Any  wilful 
acts  of  deceit  or  concealment,  whereby  the  real  pro^ 
printer  is  deprived  of  the  knowledge  of  pur  posse^sioiHj 
18  a  breach  of  this  right.  Restitution  applies  only  to 
breaches  of  perfect  rights.  The  rightful  owner  is  en- 
titled to  the  fruits  of  the  thing,  as  well  as  to  the  thing 
itself.  The  temporary  possessor  is  not  obliged  to  ex- 
pend labor  or  money  upon  the  thing,  whatever  it  is ; 
unless  possession  be  unjustly  obtained,  and  suph  ex- 
penditiure  be  essential  to  the  preservation  of  it*  The 
natural  produce  of  the  thing,  arising  without  labor  or 
money,  belongs  to  the  (rue  proprietor*.  Such  natural 
produce  a^  the  expenditure  of  labor  or  moiigy,  or  the 
use  of  animals,  gives  rise  to,  is  aisp  the  owner's  proper-r 
ty,  subject  to  the  repayment  of  the  v^.lue  bestowed  by 
the  temporary  po36essor(6).  The  owner's  right  is  o^- 
ly  to  his  property,  and  its  natural  <^dyantag^.9:  the  ob^ 
ligation  of  the  ppssessor,  therefprei  is  limited  to  the 
observance  of  such  right.  An  honest  possessor  is  not 
obliged  to  pay  the  value  of  a  thing  naturally  perished, 

(a)  See  Finch,  132.~Dr.  and  Stud.  Dial,  i.  c.  8.— BI.  Com.  ii.  c.  17. 
(6)  See  Spav.  Puff.  ii.  p.  81,  note. 
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consumed^  or  alienated;  but  only  the  fair  value  of  the 
use  of  it.  He  is  entitled  to  be  repaid  any  reasonable  ex- 
pence  or  loss  incurred  in  respect  of  its  preservation,  im- 
provementy  production,  or  restoration,  and  may  detain  it 
for  the  same  (a).  If  he  expend  labor  upon  that  which 
would  have  been  consumed  without  it,  still  the  thing, 
as  weU  as  its  fruits,  belongs  to  the  original  proprietor  (6). 
He  is  bound  not  to  wilfully  injure  the  thing ;  but  so  far  as 
he  can,  without  labor  or  money,  to  restore  it  in  as  perfect 
a  state  as  that  in  which  he  received  it.  He  is  not  liable 
if  the  thing  or  its  fruits  have  perished,  and  become 
useless.  If  he  use  it,  he  is  liable  to  pay  so  much  as  it 
was  fairly  worth,  at  the  time  of  its  being  so  used;  but 
not  more.  He  is  not  fiable  for  neglecting  to  bestow 
labor  or  expence  upon  it.  He  is  not  liable  to  restitu- 
tion, if  he  give  it  away,  or  sell  it;  for  then  he  ceases 
to  be  the  possessor,  and  for  him  to  restore  it  is  impos- 
sible; but  he  must  return  the  profits,  if  any.  He  may 
demand  salvage,  L  e.  he  may  require  to  be  reimbursed 
such  expence  as  the  owner  must  himself  have  incurred 
in  rescuing  it,  at  the  time  of  its  piu*chase  (c).  He  can- 
not return  it  to  the  seller,  of  whom  he  purchased  it, 
and  demand  the  purchase-money,  pretendedly  to  get 
rid  of  the  obligation.  If  he  have  agreed  for  the  pur- 
chase of  it,  and  afterwards  discover  who  is  the  right 
owner,  before  the  completion  of  his  piu*chase,  the  con- 
tract for  purchase  is  voidable;  for  he  then  finds  that 
its  intention  cannot  be  performed  {d). 

(a)  See  Turnb.  Hein.  i.  sec.  313.~Spav.  Puff.  ii.  pp.  79  and  81. 
(6)  See  Spav.  Puff.  u.  p.  81. 

(c)  Seeld.u.  p.83. 

(d)  See  Ruth.  Insti.  c.  19. 
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OF  PERSONAL  RIGHTS,  AND  INDIVIDUAL  OBLIGATIONS. 

§  I.  MAN  cannot  rescue  himself  from  an  observ-  Thegenem 

n  .t  n  rule  of  our 

ance  ot  the  precepts  oi  nature.  duUea. 

The  general  rule  of  our  duties  is  to  apply  our  time, 
seriously  and  profitably,  to  obeying  the  will  of  God, 
the  advancement  of  our  own  perfection,  and  the  im- 
provement of  the  condition  of  others  (a).  This  com- 
prehensive rule  is  consistent  with  the  plenitude  of  ra- 
tional enjoyment. 

The  important  consideration  of  the  eminent  superi- 
ority which  we  derive  from  our  intellect,  over  common 
animals,  should  raise  us  far  above  grovelling  notions  of 
physical  indulgence. 

II.  The  rights  of  a  man  as  to  himself,  may  be  thus  J^^%^^ 
divided:—  ^^^^ 

To  life.  This  right  is  dated  from  the  earliest 
moment  of  existence,  even  in  the  uterus  of  the  mo- 
ther (6). 

(a)  See  Cic.  de  Off.  lib.  i.  c.  29. 
(6)  See  Van  Eck.  Princ  Jur.  p.  91. 
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Entirety  of  person  (o). 

Chastity. 

Self-preservation. 

Liberty,  which  is  the  power  of  acting  as  we  choose, 
where  we  are  not  restrained  by  law.  This  right  is  ob- 
viously alienable. 

Freedom  of  person,  and  thought. 

Property. 

Reputation. 

An  hermaphrodite  is  accounted  of  that  sex  which 
prevails  (i);  or,  if  that  be  doubtful,  then  it  is  taken  to 
be  a  male  (e). 

A  monster  has  as  many  of  the  rights  of  a  man  as  he 
is  fitted  to  enjoy. 

2S^         m.  Our  duties  are:— 

1.  To  God. 

2.  To  oiu-selves(rf) 

3.  To  our  country  (e). 
2    /         4.  To  our  parents. 

/     1     4.  5.  To  our  wives,  or  husbands. 

6.  To  oiu*  children. 

7.  To  our  brothers,  sisters,  and  near  relations. 

8.  To  our  friends. 

9.  To  our  family  connexions,  by  marriage. 


(a)  See  Puff— Grotias.->2  Inst.  483.— Bl.  Com.  i.  c.  l.r-Bract  lib.  iL 
c.  5. 

(6)  See  Van  Eck.  Princ.  Jur.  p.  91. 

(c)  See  Tract,  de  Jur,  Horn.  Francfurt.  1614,  p.  37. 

(d)  See  Burlamaq.  i.  p.  177. 

(e)  See  Virg.  iEneid,   book  vi.  ver.  823.— Cic.  de.  Off.  lib.  iiL  c.  10. — 
Tumb.  Hein.  ii.  sec.  225. — Hook.  Ecc.  Pol.  sec.  143. 
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10.  To  Oll^count^y^lal(o)- 
ll.  To  foreigners. 
12.  Not  causelessly  to  injure  brutes. 
It  is  not  meant  by  this  jdassificationj  that  our  re- 
Bpective  duties  are  not  equally  binding;  but  it  is  in^^ 
tended  that  we  may,  by  means  of  it>  discriminate^  in 
cases  of  a  clashing  nature,  which  interests  are  the 
more  important,  and  therefore  claim  bur  earlier  consir 
deration. 

IV.  Our  duties  to  God  are,  to  inform  ourselves,  by  g^  duties  to 
study  and  reflection,  as  rightly  as  we  are  able,  of  his 
existence,  nature,  and  perfections;  to  fear,  loye,  wor* 
fihip,  and  obey  him;  to  be  grateful  for  his  inestimable 
benefits;  to  believe  of  him  nothing  inconsistent  with 
the  highest  wisdom,  the  most  comprehensive  power^ 
and  the  purest  benevolence;  to  honor  him  with  ex« 
treme  reverence  on  all  occasions,  and  therefi)re  never 
to  speak  of  him  profiEinely;  to  believe  him  to  be  always 
present  with  us;  to  submit  patiently  to  his  will;  to  re-^ 
spect  and  conform  to  such  writings  as  we  have  neason 
to  believe  to  be  th^  vehicle  of  his  revelation;  to  pro* 
inote  his  glory,  as  much  as  we  can;  to  pray  to  h^y"  de-* 
voutly,  avoiding  and  opposing  all  superstitious  worr 
ship;  to  confide  in  his  constant  protection  of  us;  to 
observe  the  sabbath,  in  honor  of  him,  and  for  the  rest 
of  mankind,  not  superstitiously,  ov  fanatically,  but  rar 
tiohaUy^  according  to  its  object  (&);  not  to  perscmate 
him,  or  assume  any  of  his  eternal  attributes;  and,  aff 


(a)  See  Spav.  Puff.  ii.  p.  352. 

(6)  Sec  Paley,  ii.  book  v.   c.  6  and  7. My  Thought  Book,  pp.  138 

and  325. 
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ter  disobedience,  to  use  all  propitiating  means  of 
amendment  and  repentance  (a). 

4SSS^.  V.  In  order  that  the  duties  of  a  man,  as  to  himself, 
may  be  performed,  he  should,  with  proper  humility, 
strive  to  resemble  God,  so  nearly  as  it  is  possible. 
Nothing  can  be  more  acceptable  to  the  Divinity,  or 
more  honorable  to  man,  than  to  imitate  the  perfections 
of  the  Creator.  He  should  instruct  his  mind,  so  far 
as  his  circumstances  enable  him,  overcome  the  inordi- 
nate impulses  of  sense,  and  moderate  his  passions.  He 
must  also  be  courageous,  contented,  active,  industri- 
ous, sober,  chaste,  and  cleanly.  He  is  bound  so  to 
manage  his  person,  according  to  the  wants  of  his  age, 
that  he  may  be  as  strong  and  healthful  as  rationally 
possible,  and  exercise  his  natural  faculties  in  the  most 
prudent,  enduring,  and  efficient  manner,  and  conform- 
ably to  the  ends  which  nature  has  intended;  judging 
impartially,  using  his  reason  as  the  governing  principle 
of  his  conduct,  and  recollecting  that  wisdom  and  vir- 
tue are  the  source  of  all  happiness.  A  good  man  will 
be  guilty  of  no  act  of  personal  injury,  intemperance^ 
or  exhaustion,  calculated  to  impair  his  mental  or 
bodily  faculties,  or  incapacitate  him  from  the  dis- 
charge of  the  duties  injoined  by  nature.  He  will  as- 
sociate with  his  fellow  creatures,  the  better  to  pro- 
vide for  his  wants,  and  advance  his  qualifications. 
He  will  apply  the  energies  of  his  mind  to  noble  pur- 
poses of  action;  for  mere  study,  however  successful, 
without  its  application  to  action,  is  of  no  use.  He  will 
regulate  his  conduct  by  the  governing  principle,  that 

(a)  See  HarL  MSS.  7159,  p.  85. 
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•that  only  is  becoming  in  a  man  which  is  agreeable  to 
his  reason  properly  exercised.  He  will  not  fail  to  sup- 
port the  self-dignity,  or  rational  self-esteem,  sometimes 
called  ^  virtuous  pride/  taught  by  nature,  and  authoris- 
ed by  truth;  never  losing  sight  of  his  personal  com- 
mand. He  will  be  prepared  for  all  the  events  which 
may  happen  to  him.  He  will  seek  occasional  retire- 
ment, for  the  purification  of  his  mind,  but  will  never 
submit  to  a  gloomy  state  of  melancholy :  his  placid  con- 
tentment will  not  permit  him  to  despond;  and  his  mis- 
fortunes will  be  overcome  by  the  exercise  of  virtue, 
calmness,  and  industry. 

A  man  is  not  at  Uberty  to  kill  himself  (a),  even  to 
avoid  the  most  ignominious  suffering  (6): — 

Because  he  cannot  do  so,  consistently  with  the  rules 
of  duty  just  laid  down. 

Because  suicide  is  immediately  opposed  to  the  pow- 
erful instinct  of  self-preservation,  which  Nature  has 
implanted  in  animals,  from  the  highest  to  the  lowest 
grade. 

Because  the  excuse  that  we  are  useless  to  ourselves 
and  to  society  is,  if  well  founded,  avoidable  by  our  ex- 
ertions. 

Because  it  greatly  injures  our  families. 

Because,  if  suicidal  acts  were  general,  and  might  be 

(a)  See  Aristot-— Paley,  L  booki.  c.  7.~Grove'8  Mor.  Phil.  ii.  p.  277. — 

Blaise  Pascal.— Plutarch GelUiis.— Civ.  L.  Dig.  48. 21.  3. 4.— -Plat  Phasd. 

— ^Cic.  Tiuc.  Quaest.  lib.  i. — Andron.  Rhod.  lib.  iii.  c.  7.— Collier's  Essays, 
p.  3. — Eurip.  Hecub.  Chorus. — Locke  on  Gov.  book  ii.  sec.  6. — Godw.  Pol. 
Jus.  i.  p.  92.— Spav.  Puff.  1.  p.  192.— Virg.  ^neid.  vi.  v.  434.— Montaigne. 
Essais.  liv.  xL — Martial,  lib.  zi.  ep.  57  &  80. — Hor.  lib.  iil  ode  3. — Lucan, 
lib.zviL  V.  104. — Montesq.  Esp.  d.  L.  liv.  xiv.  c.  12. 

(&)  See  Spav.  Puff.  iL  p.  302. 
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committed  with  impunity^  the  greatest  nusery  and  de- 
population would  ensue  to  the  world. 

Because  we  have  reason  to  believe,  judging  from 
the  analogous  precepts  of  nature,  that  God  prohibits 
suicide  (a). 

Because  some  vicious  passion  is  generally  the  mo- 
tive. 

Because  the  excuse  that  there  is  no  particular  harm 
resulting  from  the  case,  may  as  well  be  applied  to  some 
instances  of  murder. 

Because  it  is  absurd  to  die  from  the  fear  of  dying. 

Men  never  should,  for  one  kind  of  pleasure,  sacrifice 
many  rich  and  more  valuable  sources  of  delight.  It 
is  their  duty  to  love  and  promote  truth,  and  to  suffer 
for  it  with  dignity.  Truth  is  far  more  beneficial  than 
enthusiasm;  and  fair  discussion  than  capricious  pre- 
judice. 

Infractions  of  these  duties  entail  either  the  punish- 
ment immediately  and  naturally  arising  from  them;  or 
their  plenary  punishment  by  God. 

Our  duty  to  VI.  The  existence  of  the  sublime  faculty  of  speech 
proves  that  man  is  a  social  being,  added  to  which,  are 
the  miserable  defencelessness,  and  barbarous  uninteUi- 
gence,  of  a  state  of  loneliness.  Our  own  natural  pow- 
ers are  insuj£cient  for  the  attainment  of  all  the  happi- 
ness which  we  desire,  and  of  which  we  are  capable. 
We  may  often  contribute  to  the  good  of  others,  with- 
out injury  to  ourselves.  And  as  the  assistance  of 
others^  in  our  scheme  of  self-happiness,  cannot  be  at- 

(a)  Sec  Grot.— Bract,  lib.  iii.  c.  21.— Bl.  Com.  c.  U— J.  Civ.  Pf.  1. 5.  26. 
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tained  without  benevolence,  the  necessity  of  that  duty 
is,  even  upon  the  most  selfish  principle,  obvious.  Th6 
conclusive  consideration,  that  a  contracted  system  of 
mere  selfishness,  if  generally  pursued,  would  subvert 
all  happiness,  and  render  us  wretched  beings,  is  sujffi- 
cient  to  lead  us  to  the  cultivation  of  the  general  good. 
We  cannot  release  ourselves  from  the  duty  of  regard- 
ing the  universal  interests  of  mankind;  as  it  arises  firom 
the  circumstance  of  our  being  men,  aiHi  is  as  obvious 
as  our  self^duty.  Natural  and  social  duty  are  there- 
fore inseparably  united. 

Our  perfect  duty  to  mankind  is  founded  upon  the 
natural  equahty  of  man,  which  prescribes  an  equality  of 
offices.  This  duty  consists  in  rendering  to  all  their  due, 
ittnd  in  doing  to  others,  either  by  ourselves  or  our  instru- 
ments, no  causeless  harm.  This  is  called  *  justice*'  No 
man  should hijure  another  to  benefit  himself.  ^^  Do  unto 
etliers,  a»  you  would  that  they  should  do  unto  you!!' 
TA  an  €ver-admirable  maxim,  which  solves  most  ques- 
tio)^  Cxf  doubt  and  difficulty;  fer  i^atever  is  wrcmg  in 
regard  to  A.,  is  wrong  in  regard  to  B.,  cceteris  pcaru' 
ius{a).  But  this  rule  must  be  applied  rationally.  In 
its  application,  the  duties  of  both  persons  should  be 
^n6idered(&). 

There  is  no  such  thing  as  soUd  profit  without  ho- 
Besty  and  right  acting;  for- 

God  has  ordauied  justice  to  be  agteeaUe  to  fail 


(a)  See  Wol.  Relig.  of  Nat.  sec.  6. 4. — Simplic.  in  Epict.  c.  S7. — Ck>unt4e 
Cat  S.  of  L.  pp.  22|  23.— God w.  Pol.  Just  i.  p.  81. 

(6)  See  Sharrock  de  Off.  c.  2,  n.  2.— -Hobbes  de  Civ.  c.  3,  sec.  26.— Turnb. 
Hein.  ii.  sec.  229.— Spav.  Piiff.  L 
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Nothing  that  is  not  agreeable  to  the  will  of  God  can 
be  soKdly  profitable — 

Therefore^  what  is  unjust^  not  being  agreeable  to 
the  will  of  God,  is  not  solidly  profitable. 

The  value  of  justice  is  shown  by  its  necessity:  it  be- 
ing found  among  thieves  and  pirates  (a). 

Our  imperfect  duties  to  men  are — 

To  be  modest  in  our  actions  and  speeches.  Mo- 
desty forbids  the  doing  or  speaking  of  those  things^  in 
public,  which  should  be  done,  or  talked  of,  only  in 
secret. 

To  be  grateful  for  all  favors  bestowed  upon  us. 
The  duty  of  gratitude  is  regulated  by  the  quantity  of 
obhgation  bestowed,  and  the  degree  of  risk  incurred 
by  its  bestowment*  Before  we  feel  oiu*selves  to  be 
bound  to  return  a  loan  of  equal  amount,  we  may  con- 
sider— ^Whether  we  can  lend  as  much  with  equal  safe- 
ty to  ourselves,  as  the  party  before  lent  to  us;  and 
— Whether  the  benefit  gratefully  conferred,  is  pro- 
ductive of  equal  or  greater  loss  to  the  person  con- 
ferring it. 

To  do  to  others  all  the  good  in  our  power,  con- 
sistently with  our  own  interests.  This  is  termed  *  be- 
nevolence,' which  is  shown  by  a  general  feeling  of 
kindness ;  by  mercy,  pity,  forgiveness,  generosity,  ju- 
dicious bounty,  patience,  aifability,  which  has  an  in- 
expressible influence  on  all ;  curtesy,  and  the  dissemi- 
nation of  truth.  For  a  man  causelessly  to  lessen  the 
happiness  of  another,  is  to  assume  a  superiority  and 
dominion  over  hun. 

To  honor  old  age  (6). 

(a)  Sec  Cic.  Off.  lib.  ii.  c.  11.  (6)  See  Id.  Ub.  i.  c  41. 


AND  INDIVIDUAL  OBLIGATIONS.  46 

To  bury  the  dead.  It  is  not  decent  that  a  being 
bearing  our  image,  should  be  exposed  as  a  prey  to  the 
birds  and  beasts  (a). 

All  these  duties  should  be  dispensed  with  pru- 
dence, and  apportioned  to  our  own  and  others'  neces- 
sity. Although  we  are  thus  bound  to  assist  each 
other,  yet  our  duty  to  ourselves  and  to  our  friends,  and 
instances  of  injustice  and  ingratitude,  wiU  often  pru- 
dently  restrain  our  benevolence.  In  doing  kindness 
to  some,  we  should  not  commit  injustice  to  others. 

We  are  not  obliged  to  love  others  better  than  our- 
selves. A  man  may  therefore  save  his  own  Ufe  at  the 
expense  of  another's  (6). 

VII.  We  have  a  right  to  use  creatures,  and  inani-  ourrightto 
mate  things  (c),  for  the  purposes  of  life  and  rational  en-  imminuite 
joyment. 

Our  right  to  use  living  creatures  for  food,  is  found- 
ed on  the  following  reasons: — 

They  cannot  be  the  subject  of  common  right  and 
obligation  with  us ;  for  they  are  not  rational  crea- 
tures (d).  A  kind  of  war,  therefore,  exists  between  us 
and  them.  If  they  were  all  permitted  to  live,  we  could 
not.  It  is  better  for  us  to  kill  them,  than  that  they 
should  seriously  annoy  us  {e)*  Their  nature  shows 
the  will  of  the  Deity,  that  we  should  so  use  them. 

(a)  See  Harl.  MSS.  5254,  p.  359.— Grot  book  ii.  c.  19.— QuintH.  Declam. 
6. — Plat.  Lycurgus.— Demosth.  in  Timocrat. 

(6)  See  Turnb.  Hem.  i.  sec.  149. — Albertus  Comp.  Jur.  Nat.  Orthod.  Con- 
fonn.  c  3,  sec.  17. 

(c)  See  Spav.  Puff.  i.  p.  124,  and  iL  c.  3. 

{d)  See  Count  de  Cat  S.  of  L.  p.  89. 

(e)  See  Hobbes Harl.  MSS.  1325,  p.  207. 


46  OF  PERSONAL  RIGHTS. 

Our  right  to  use  vegetable  and  inanimate  substances, 
in  a  reasonable  manner,  will  not  be  disputed. 

ofpenoDiuii-       VIII.  Liberty  is  the  power  of  moral  discretion  which 

tarty* 

we  have  over  our  persons  and  conduct,  consistently 
with  the  interests  of  mankind.  In  estimating  liberty, 
it  should  be  recollected  that  we  are  all  mutually  de- 
pendent on  each  other  for  the  comforts  of  life. 
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OF  MARRIAGE. 

§  I.  MARRIAGE  is  a  contract,  in  words  of  pre-  Deamuon 

.  andnatureof 

sent  time,  between  a  man  and  a  woman,  navmg  na-  it* 
tural  power  to  intermarry,  whereby  they  mutually  and 
voluntarily  agree  to  siu'render,  for  life,  the  person  of 
each  other,  for  the  sake  of  reciprocal  happiness,  and 
the  production  and  education  of  children. 

There  are  no  marriages  in  words  of  future  time,  al- 
though, by  the  confusion  of  ideas  and  language,  en- 
gagements or  promises  to  marry  are  often  so  called. 

Women  should  marry  sooner  than  men;  as  they  at- 
tain matiu-ity  earlier  (a). 

II.  Unnatural  marriages  are  with  lineal  descend-  whatmar- 

^  -   riaflesarevoid 

ants  (ft),  eunuchs,  and  persons  incurably  barren,  or  cer-  and  voidable. 
tainly  too  old  to  produce  children  (c).     The  two  last 
disabilities  have  been  disputed  (rf);  but  the  obvious  rea- 

(a)  See  Tract  de  Jur.  Horn.  p.  37. 

(b)  See  ch.  v.  sec.  4. 

(c)  See  Plutarch  of  Love,  and  Life  of  Solon. 
{d)  See  Spav.  Puff. 
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son  on  which  the  second  objection  is  founded,  equally 
applies  to  them. 

Marriages  are  void : — 

Which  are  unnatural,  or  incestuous  (a). 

Where  the  parties  are,  or  one  of  them  is,  under  age, 
idiotic,  or  lunatic,  not  having  power  to  give  consent  to 
the  contract. 

When  a  previous  marriage  between  one  of  the  par- 
ties still  exists ;  for  a  person  previously  married  has  no 
right  to  dispose  of  his  or  her  person. 

When  unjust  fear,  force,  or  fraud  is  the  foundation 
of  the  marriage ;  if,  so  soon  as  it  is  discovered,  the  par- 
ty imposed  on  disclaim  the  union. 

Voidable  marriages  are  — 

In  cases  of  physical  incompetency  to  beget  chil- 
dren, which  is  the  very  reason  and  end  of  the  con- 
tract. 

And  of  adidtery,  on  the  claim  of  the  injured  par- 
ty, who  is  not  bound  to  a  contract  which  the  other  will 
not  keep;  but  if  the  aggrieved  party  receive  back  the 
other,  it  is  a  waiver  of  the  remedy. 

And  of  violent  ill-usage,  which  is  contrary  to  the 
bargain  of  the  parties ;  but  as  ill-usage  would  very  fre- 
quently occur  if  it  were  permitted  to  be  the  ground  of 
complete  dissolution,  the  parties  can,  for  this  cause,  be 
separated  only  from  bed  and  board;  so  as  to  secure  to 
the  injured  party  protection  from  misery. 

Where  either  party,  by  the  voluntary  commission  of 
crime,  causes  himself  or  herself  to  be  banished  from 
the  land,  by  which  he  or  she  becomes  totally  unable 
to  perform  his  or  her  marriage  contract;  for  it  is  not 

(a)  See  ch.  v.  sec«  4. 
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intended  that  a  party  shall  possess  a  right,  who  can- 
not perfonn  the  obligation. 

Where  either  so  acts,  that  the  end  of  marriage  can- 
not be  attained  (a). 

III.  The  law  of  nature  enjoins  no  other  form  of  mar*  Fonn  of  mw- 
riage,  than  that  the  nuptial  vow  shall  be  expressed  by 

each  party  in  clear  terms  (6). 

Marriage  by  proxy  (c)  amounts  but  to  an  imperfect 
engagement,  unless  followed  by  consummation. 

IV.  The  rights  of  the  husband  over  the  wife  are,  to  Huatand** 

^  ^      ^  ^  rights  and  au- 

her  person,  and  therefore  to  inviolable  chastity;  for  no-  ^^^y- 
thmg  can  be  a  greater  breach  of  the  marriage  contract, 
than  conjugal  infidehty;  and  when  it  exists  on  the 
part  of  the  woman,  it  tends  miserably  to  disturb  the 
peace  of  the  family.  He  is  also  entitled  to  her  con- 
stant cohabitation  (cQ,  and  to  her  conjugal  affection, 
that  is:  the  pursuing  all  honest  and  practicable  means 
for  the  promotion  of  his  rational  enjoyment;  for  upon 
her  his  happiness  must  principaUy  depend.  She  should 
submit  to  his  authority,  in  lawful  matters,  upon  the 
fairly  presumed  consideration  of  his  superior  know- 
ledge, experience,  and  discretion.  Contentions  would 
be  endless,  if  neither  had  the  power  of  determining 
them(&).  She  has  agreed  to  promote  their  reciprocal 
happiness,  which  is  best  preserved,  by  confiding  to  him 

(a)  See  Turnb.  Hein.  ii.  sec.  48. 

(6)  See  Id.  ii.  sec.  49.— Spav.  Puff.  ii.  p.  155. 

(c)  SeeWard^ii.  p.  251.— Mod.  Un.  Hist.  17.209. 

(<Q  See  Spav.  Puff.  ii.  p.  150. 

(c)  See  Turnb.  Hein.  ii.  sec.  44. — Grot  book  ii.  c.  5. — ^Plut.  Conjug.  Prec. 
— Spav.  Puff.  ii.  p.  150. — Locke  on  Oov.  book  ii.  sec.  82. — Montesq.  Esp. 
d.  L.  liv.  xzTi.  c.  14.«-Tract  de  Jur.  Horn.  Francf.,1614,  p.  91. 
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that  which  he  will  the  better  manage.  Every  family 
must  have  a  superior,  and  Nature  points  to  the  hus- 
band as  the  person  whose  generally-superior  strength 
and  natural  confidence  and  offices  qualify  hun  the  bet- 
ter for  the  prerogative  of  that  situation  (o).  But  that 
prerogative  ought  never  to  be  used  as  the  means  of  her 
unhappiness  or  disgrace.  And  the  husband  may,  be- 
fore marriage,  renoimce  it,  in  favor  of  the  wife  (6). 
It  is  the  wife's  duty  to  render  to  the  husband  her  best 
assistance  in  the  maintenance  and  education  of  theur 
children.  The  husband  has  the  usufruct  of  her  pro- 
perty, during  the  existence  of  the  marriage,  subject  to 
her  comfortable  support. 

Wife's  rights.  Y.  The  rights  due  from  the  husband  to  the  wife;, 
are,  to  his  person,  and  therefore  to  strict  chastity.  For 
although  the  evils  of  male  infiddity  are  not  so  dread- 
ful, the  wife  has  as  much  exclusive  right  to  the  hus-* 
band's  personf,  as  the*  husband  has  to  that  of  the  wife. 
Adultery  is  founded  on  a  disreGcard  of  the  nuptial'  con^. 
tract;  and  produces  a  fetal  traL  of  cruelties  and  anti- 
soeiat  evils.  He  is  bound  to  bestow  upon  her  constant 
cohabitation,  and  cherish  heir  with  conjugal  tendemei^; 
In'  propoytion  to  the  degree  of  conjugal  affection  be- 
twei^ti'  men  and  their  wives,  is  the  happiness  of  them*, 
selves,  their  famiUes,  and  their  dependents.    He  should 

(a)  See  Fleets.  Eel.  Dut  Disc.  7.— Wol.  Relig.  of  Nat.  sec.  8.  4.— Mon- 
tesq.  Esp.  d.  L.  liv.  vii.  c.  17.— Harl.  MSS.  1325,  p.  212.— Ruth.  Inst  i.  p. 
369.— Plut.  Conj.  Pr.  p.  139.— Mart.  Epig.  8.  12.— Cses.  de  Bel.  Gal.  6. 19. 
Tac.  de  Mor.  Germ.  c.  19.— Tac.  Ann.  5i  1.  &  13.  32.— Dio.  Gas.  Hist  lib. 
3clviii.  p.  384. 

(6)  See  Tumb.  Hein.  ii  sec  46; — Aristot.  Pol.  5.  11. — Sophoc.  CEdip. 
Colon.  Y.  354. — Diod.  Sic.  Bibl.  i.  27. — Buchanan.  Rer.  Scot  Hist  lib.  xvi. 
p.  674. — Herodot  lib.  ii.  sec.  35,  and  Beloe's  Notes  on  ditto. — Palthenius. 
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submit  to  her  management,  when  her  discretion  and 
judgment  are  manifestly  superior  to  his  (o);  otherwise 
their  mutual  comfort  must  be  neglected.  He  should  not 
fail  to  render  to  her  his  best  assistance  iii  the  mainte- 
nance and  education  of  their  children ;  to  support  her 
as  comfortably  as  his  power  will  permit ;  and  to  pro- 
vide, so  far  as  he  can,  for  her  comforts,  after  his  death, 
in  case  she  should  survive  him  (6). 

VI.  The  law  of  nature  does  not  permit  divorce  (c),  or  divorce. 
excepting  upon  some  of  the  grounds  of  voidability  stat- 
ed in  the  second  section.  If  mutual  consent  were  al- 
lowed to  operate  as  a  legal  reason  for  separation,  the 
greatest  inconveniences  would  occur.  Providence,  for 
very  wise  reasons,  enforces  the  perpetuity  of  the  mar- 
riage contract  (d).  It  is  impossible  that  there  can  be 
that  security  for  reciprocal  comfort,  if  the  dissolution 
of  the  marriage-engagement  be  discretionary  with  the 
parties;  for  the  prospect  of  that  dissolution  will  al- 
ways be  uppermost  in  the  minds  of  dissatisfied  indivi- 
duals, and  induce  such  conduct  as  will  compel  the  other 
to  consent  to  a  separation.  The  very  important  work 
of  the  education  of  children  cannot  be  properly  con- 
ductedj  if  the  parties  have  the  power  of  respectively 
consenting  to  the  termination  of  the  matrimonial  con- 
nexion. 

It  is  true,  that  with  the  restriction  of  perpetuity, 

(a)  See  Ruth.  Inst.  i.  p.  369. 

(6)  See  Fleet w.  Rel.  Dut.  Disc.  12. 

(c)  See  Milton  on  Divorce. — Les  Cinq  Codes,  Code  Civ.  du  Divorce. — 
Bl.  Com.  i.  c.  15. — Ward's  L.  of  Nations,  ii.  p.  256,  note. 

(d)  See  Larcher's  Note  on  Herodot.  lib.  viii.  sec  45.--Spav.  Puff.  ii.  p. 
151. — Tumb.  Hein.  ii.  sec.  48. 
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marriage  will  often  produce  uneasiness;  but  this  is  a 
natural  misfortune.  It  is  better  that  thousands  of  mar- 
ried people  should  be  unhappy,  than  that  millions 
should  have  the  inducement  given  to  them  by  law,  of 
rendering  each  other  miserable.  And  it  will  be  ob- 
served, that  the  restriction  which  the  nuptial  contract 
imposes,  is  known  beforehand  to  the  parties  who  mar- 
ry, *  for  better,  for  worse.'  They  cannot,  therefore, 
complain  that  the  law  takes  them  by  surprise.  And 
natural  law,  which  renders  the  engagement  perpetual, 
does  not  allow  them,  by  any  private  agreement,  to  sub- 
ject it  to  discretionary  dissolution. 
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OP  POLYGAMY,  CONCUBINAGE,  INCEST,  &c 

§  I.  POLYGAMY  (a)  is  clearly  inconsistent  with  ofpoiyg«ny. 
the  right  which  each  marrying  party  gives  to  the  other 
over  his  or  her  person.  It  is  also  inconsistent  with  the 
end  of  marriage — the  undivided  and  diligent  mainte- 
nance and  education  of  children.  It  is  therefore  usu- 
ally absurd  in  itself;  and  it  is  contrary  to  the  general 
law  of  nature,  which  renders  the  observance  of  a  con- 
tract equally  binding  on  each  contracting  party. 

The  advantages  of  marriage  are :  its  aptitude  to  na- 
ture, one  being  sufficient  for  one ;  the  generation  of  the 
greatest  possible  number  of  healthy  children ;  and  rear- 
ing of  them  by  their  parents  who  are  certain;  for  the 
continuation  of  the  species  is  as  important  as  its  pro- 
<;reation;  their  education  and  provision  during  mino- 
rity, with  the  concurrent  assistance  of  the  two  parents, 
who  are  enabled  thereby  to  lay  up  and  provide  the 
stores  of  maintenance  and  protection;  the  controlling 

(a)  See  Spirit  of  Nations,  book  iii.  c.  3. — Reflect  on  Polyg.  by  Phileleuth. 
— Aramian.  Marcell.  lib.  xxiii.  c.  6. — Derham's  Phys.  Theol.  bookiv.  c.  10. — 
Grove's  Mor.  Phil.  ii.  p.  472. — Turnb.  Hein.  ii.  sec.  35  to  39. — Aristot  Pol. 
2. 2. — Beza  de  Polygamia. — Herodot.  lib.  iv.  172.— Ruth.  Inst  i.  p.  341. 
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of  licentious  passions;  the  avoiding  disputes  between 
men  as  to  cohabitation  with  women,  jealousy  being  a 
naturally-sexual  feeling  of  mankind;  the  comforts  of 
mankind,  particularly  the  female  portion  of  it;  the 
union  of  interests;  the  distribution  of  society  into 
small  communities,  governed  by  different  influential 
heads;  the  incitement  to  parental  industry;  and  the 
--  identity  of  parentage. 

In  proportion  to  the  value  and  importance  of  these 
advantages,  is  polygamy  to  be  condemned. 

But  as  regard  must  always  be  had  to  the  end  of 
every  institution,  and  as  Nature  cannot  be  supposed  to 
supersede  or  contradict  her  own  ordinances,  polygamy 
is  obviously  tolerable  and  lawful  in  those  countries  in 
which  a  great  majority  of  either  sex  prevails,  and  has 
prevailed  for  a  considerable  time,  without  a  probabili- 
ty of  alteration.  Temporary  and  accidental  circum- 
stances, however,  owing  to  contingent  events,  are  not 
to.be  taken  as  declaratory  of  the  positive  laws  of  na- 
ture. The  lawfulness  of  polygamy,  under  any  circum- 
stances, has  been  questioned;  but  if  the  relative  pro- 
portion of  the  sexes  in  a  country  be  as  three  to  one,  I 
know  not  how  the  laws  of  natiu'e  can  be  construed  as 
depriving  the  exceeding  two-thirds  of  connubial  en- 
joyment. 

Nothing,  however,  but  circumstances  of  an  extreme«r 
ly  unusual  character  can  justify  a  woman's  connexion 
with  several  men  (a). 

Of  concubin-       II.  The  statc  of  concubinage,  in  which  a  man  and  a 

age. 

woman  live  together,  without  reciprocal  obligations  of 

(a)  See  Spav.  Puff.  ii.  p.  150. 
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perpetual  fidelity,  is  contrary  to  the  law  of  nature, 
iviiich  abhors  promiscuous  connexions  of  the  se!8:es. 
The  pretence  that  all  the  purposes  of  marriage  are  at- 
tained by  cohabitation,  without  any  vow  or  ceremony, 
is  easily  answered  by  the  question : — "  If  so,  why  do 
the  parties  object  to  marry  (a)?" 

III.  Promiscuous  intercourse  should  be  avoided  as  or  pronus- 

cuoua  inter- 
much  as  possible ;  as  it  is  contrary  to  the  reproductive  "*"'^* 

ends  of  nature,  to  the  comfort  and  education  of  chil- 
dren, and  to  the  happiness  of  the  female  sex.  It  also 
perpetuates  a  dreadful  disease.  The  fearful  evil  of 
children  not  being  identified  by  their  parents,  is  an 
overpowering  argument  against  this  loose  kind  of  con- 
nexion. 

IV.  Incest  is  the  sexual  conjunction  of  parents  and  or  incest 
children,  brothers  and  sisters,  and  other  near  relations, 

and  those  who  generally  form  members  of  the  same 
family.  Nature  does  not  peremptorily  enforce  other 
restrictions. 

Incestuous  marriages  are  between — 

1.  Parents  and  children,  grand-parents  and  grand- 
childi^n,  and  so  on;  for  nature  recoils  at  unions  in- 
consistent with  the  filial  reverence  which  she  en- 
joins (6). 

2.  Brothers  and  sisters;  not  because  they  are  essen- 
tially unnatural,  but  because,  from  obvious  reasons  of 
expediency,  this  has  become  an  universal  rule  of  civi- 

(a)  See  Paley. 

(6)  See  Sophoc.  (Edip.— Turnb.  Hein.  ii.  sec.  40.— Civ.  L.  38.  sec.  2. 
D.  ad  Leg.  Jul.  de  Adult,  and  L.  68.  D.  de  Ritu  Nupt.— Spuv.  Puff.  ii. 
p.  154,  note. 
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Used  8odety(a).  Those  reasons  are — 1.  The  gene- 
ral freedom  of  intercourse  which  exists  between  chil- 
dren of  the  same  parents,  and  renders  a  complete 
bar  of  restraint  necessary:  and  2.  The  requisite  free- 
dom of  choice  in  marriage,  which  would  be  much  li- 
mited if  parents  could  insist  upon  fraternal  unions, 
having  their  children  within  their  control  and  power: 
and  3.  The  family  discord  which  rejection  on  either 
side  would  produce. 

3.  Nephews  and  nieces,  £uid  aimts  and  uncles,  to 
which  the  above  principles  will,  in  a  degree,  apply;  in 
addition  to  the  disparity  of  age  generally  existing  be- 
tween such  relatives. 

4.  Sometimes  between  step-parents  and  step-chil- 
dren. In  proportion  as  the  relation  and  circumstances 
of  a  step-parent's  connexion  approaches  to  that  of 
the  real  parent,  is  this  kind  of  marriage  to  be  avoided. 
The  parental  image  has  sometimes  nearly  the  same  ef- 
fect as  the  reality.  But  inexpedient  as  it  may  be,  it 
is  not  unnatural. 


ment. 


Of  Defile-  V.  The  man  of  reason  needs  no  detailed  exposition 
of  the  wickedness  and  mischief  of  all  kinds  of  anti- 
generative  pollution,  contrary  to  the  wise  designs  of 
Nature. 

(c)  See  Tyr.  L.  of  Nat.  c.  4,  sec.  18. — Bl.  Com.  L  c.  15. — Bum's  £ccl. 
Law,  title  Marriage* 
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CHAPTER  VI. 


OF  PARENTS  AND  CHILDREN. 

§  1.  The  duties  of  parents  (a)  are  founded  upon  love^  The  duties  or 

paxents. 

and  are — 

1.  To  rear  children  whom  they  have  generated,  with 
tender  kindness,  undespotic  firmness,  and  cautious  wis- 
dom; for  they  must  be  more  concerned  in  them  than 
others;  and  this  is  a  duty  which  Nature  obviously 
teaches.  If  their  parents  do  not  rear  them,  they  must 
perish  immediately  upon  their  birth,  and  if  they  do  not 
virtuously  educate  them,  they  cannot  be  happy,  as  God 
wills  that  they  should  be.  This  duty  is  not  released 
by  any  personal  qualities,  or  religious  opinions  of  the 
children.  It  lasts  so  long  as  their  offspring  are  under 
the  age  of  discretion,  and  are  unable  to  gain  their  own 
support.  It  is  the  highest  happiness  of  good  parents 
to  cause  their  children  to  imbibe  habits  beneficial 
to  themselves,  and  to  society.  It  is  cruel,  by  disin-'^ 
herison,  to  deprive  them  of  sustenance,  whilst  they  are 

(a)  See  Bl.  Com.  i.  c.  76. — Chitty's  Notes  on  ditto. — Montesq.  Sp.  L.  book 
xxiiL  c.  2. — Les  Cinq  Codes,  de  la  Puissance  PatemeUe, — Pott.  Ant.  book  i. 
c.  26. — Wol.  Relig.  of  Nat.  sec.  8. — Turnb.  Hein.  ii.  c.  3. — Seneca's  Morals. 
-^Grove's  Mor.  Phil.  ii.  c.  16. — Ruth.  InstL  p.  159.— Grot,  book  ii.  c.  5. 
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unable  to  provide  for  themselves.     To  be  patterns  of 
goodness  for  filial  imitation,  is  the  climax  of  parental 
virtue.     Mothers  are  bound  to  suckle  their  children,  if 
physically  capable  (a). 
Parents  have  no  right — 

1.  To  the  sexual  love  of  their  children. 

2.  To  the  absolute  disposal  of  their  persons. 

3.  To  order  them  to  do  what  is  unlawful. 

4.  To  be  cruel  to  them  (6). 

5.  To  insist  upon  their  entering  into  a  profession  to 
which  they  have  an  invincible  dislike,  or  for  which 
they  are  by  no  means  fitted. 

6.  To  thwart  them  in  a  deep-rooted  and  virtuous 
love-attachment,  so  as  to  injure  their  health,  or  destroy 
their  happiness. 

7.  To  foroe  ceUbacy,  marriage,  or  sectari9n  religion 
upon  them  (c),  for  these  are  things  which  their  chil- 
dren have  a  natural  right  to  choose ;  and  for  the  pa^ 
rents  to  possess  such  a  power,  would  tend  to  the  high- 
est injury. 

The  rights  of       H.  The  abovo  duties  cannot  be  performed  without 

parents*  '*' 

the  means  of  parental  authority,  which  consist  of  the 
following  rights  of  discipline : 

A  right  to  the  child's  rational  obedience  in  all 
things  (cf),  founded  on  the  parental  relation,  until  it 
arrives  at  the  exercise  of  proper  reason ;  and  to  give 
it  advice,  as  to  marriage  and  every  thing  else,  after  it 
has  attained  a  discretionary  judgment. 

(a)  See  Tumb.  Hein.  ii. 

(b)  See  Bynk.  de  Jur.  Occid. 

(c)  See  Bp.  Fleetw.  Rel.  Dut  Disc.  i. 

(d)  See  BI.Coni.i.  c.  16. 
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Xo  correct  it,  so  far  as  the  ends  proposed  render  it  ne- 
cessary ;  hut  this  qualification  of  punishment  excludes 
extiuctioai  of  life,  maiming  of  perspn,  and  fCruelty. 

During  its  progression  to  reason,,  to  cojisent  or  ob- 
ject to  contracts,  for  the  infant's  benefit;  and  to  the 
rational  usufruct  of  its  fortune  and  labor,  to  be  spent 
in  its  maintenance. 

To  lasting  love  and  gratitude,  founded  upon  a  sense 
of  parental  kindness  and  sacrifices^  received,  and  to  be 
received ;  and  to  the  doing  of  such  actions  as  are  be- 
neficial to  themselves  and  their  parents.  Their  chil- 
dren are  under  an  obligation,  if  it  be  in  their  power, 
to  provide  for  then-  parents'  comfortable  support,  when 
in  want  of  it;  for  their  children  owe  life  to  their  in- 
strumentality, although  that  instrumentality  is  of  an 
accidental  character.  Another  duty  which  they  owe  is 
continual  rational  respect.  To  insult  a  parent,  is  wrong 
ip  ,th^  consideration  of  all  impartial  men.  To  kill  a  pa- 
rent viUftilly,  is  an  enormously  ungrateful  crime. 

To  the  observance,  after  it  has  attained  full  reason, 
pf  such  authority  as  it  hsLs  voluntarily  consented  to  be- 
stow .on  the  parents,  as  the  heads  of  the  family;  but 
this  is  rather  poUtical(a),  than  filial  obedience. 

III.  The  rights  and  duties  of  children  are  correla-  Righto  and 

duties  of  chil- 

tiye  with  the  above-stated  obligations  and  rights  of  <!«»»• 
parents.     Children  have  a  right  to  the  regulation  of 
ijxeix  actiom$^  after  they  have  attained  the  mature  use 
of  intellect  (ft).      Perpetual,  despotic,  and  unlimited 


(a)  See  Turnb.  Hein.  ii.  c.  4. — Aristot.  Pol.  3.  6. — Hob.  Lev.  c.  20.- 
Wolffde  Vita.  Soc.  Horn. 

(b)  See  Hook.  Eccl.  Pol.  i.  sec.  6  &  7. 


W  OP  PARENTS  AND  CHILDREN. 

obedience  is  contrary  to  reason.  The  consequences 
of  the  child's  conduct,  after  it  possesses  full  reason^ 
as  well  in  this  life^  as  in  the  Ufe  to  come,  fall  upon 
itself;  and  it  is  therefore  the  natural  judge  of  its 
actions. 

p^»dofaj.       IV.  Human  beings  are  so  differently  constituted, 

*y*  and  so  variously  placed,  that  there  can  be  no  precise 

general  period  of  natural  minority (o).     They  arrive 

at  maturity,   when  they  have   the  ftill  use  of  their 

reason. 

Auttiorityof       V.  There  is  some  difference  in  the  extent,  but  none 

father  6c  mo-  ' 

tijercompar-  j^  ^y^e  nature,  of  the  authority  of  a  married  father  and 
mother.  As  the  wife  submits  to  the  husband,  the  fa- 
ther should  be  obeyed  rather  than  the  mother,  where, 
unfortunately,  one  must  be  disobeyed  (6).  In  propor- 
tion as  his  natural  superiority  of  sex  renders  him  able 
to  protect,  support,  and  instruct  his  children  better 
than  his  wife,  is  his  authority  superior  to  her's,  unless 
he  have  waived  it  in  favor  of  his  wife.  It  would  be 
dangerous  to  argue  that  the  female  is  sometimes  bet- 
ter quaUfied  to  accompUsh  those  purposes  than  the 
male.  This  would  let  in  conjecture  and  caprice 
against  natural  probabiUties.  But  a  child  is  bound  to 
obey  a  sane  mother,  rather  than  an  insane  father,  for 
that  is  a  case  of  natural  certainty.  On  the  decease  of 
the  father,  the  mother  has  the  complete  parental  con- 
trol. 

(a)  See  Tract  de  Jur.  Horn.  1614,  p.  66. 

(b)  See  Turnb.  Hein.  ii.  sec.  43. — Paley,  i.  book  iii.  part  3,  c.  10. — Fleet w. 
Rel.  Dut.  Disc.  vii. — Ruth.  Inst.  i.  ell. 
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The  mother,  as  the  more  certaui  parent,  has  the 
greater  right  to  children  bom  out  of  marriage. 

VI.  A  child  may  be  disposed  of,  and  a  parent's  saieandadop- 
rights  transferred  by  sale  (a),  or  adoption  (6).  ^f®"* 

Parents  who  are  absolutely  without  the  means  of 
sustaining  their  children,  may  sell  them,  subject  to 
restoration  (c).  Otherwise  they  would  starve,  which 
the  law  of  nature  never  intended.  The  purchaser  un- 
dertakes the  parental  duty.  The  child  therefore  is  U- 
able  to  the  performance  of  filial  obligations  to  him. 

Parents  may  part  with  their  children  to  those  who 
parentally  adopt  them;  provided  it  is  for  the  child's 
benefit  (c).  This  right  is  founded,  not  upon  that  of 
transfer,  but  upon  the  child's  consent,  which  is  infer- 
ed,  as  well  from  the  presmnption  that  it  would  not  ob- 
ject to  an  act  done  for  its  benefit,  as  from  the  right  of 
the  parent  to  consent  for  it.  But  if  the  child  be  of  a 
reasoning  age,  its  assent  must  be  expressed.  The  same 
duties  are  due  to  an  adopting  parent  as  to  a  natural 
one(d),  so  that  similar  d&ties  may  be  performed  by  it. 

(a)  See  Ruth.  Inst.  i.  p.  167. 

(6)  See  Locke  on  Oov.  book  i.  c.  6,  and  book  ii.  sec.  65. — Herodot.  lib.  vi. 
sec  57. — Beloe. — ^Ruth.  Inst  i.  p.  168. 
(c)  See  Spav.  Puff.  ii.  p.  167.-'Rutb.  Inst 
(<0  See  Spav.  Puff,  iu  p.  158. 
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CHAPTER  VII. 


OF  GUARDIANS  AND  WABDS. 

Definition  §  I.  GUARDIANS  (a)  are  the  persons  entrusted 

andnatureof  *  v    /  r 

guardian'*  of-   jjy  deceased  parents  with  the  care  of  children,  or  their 
estates,  until  their  majority. 

The  law  of  nature  recognises  guardianship,  as  es- 
sential to  provision  for  the  physical  and  intellectual 
wants  of  yoimg  persons,  after  the  death  of  both  their 
parents. 

Rijihto&du-       II.  Gruardians  are  entitled  t6  all  the  subjection  of 

tiesofguardi.  ^  ... 

"*  their  wards  necessary  to  the  proper  administration  of  the 

guardianship. 

They  are  bound,  if  they  imdertake  the  oflSce,  to 
watch  faithfully  and  diligently  over  the  morals,  health, 
or  estate  of  the  ward ;  as  the  case  may  be. 

Rights  of  III.  Wards  are  entitled  to  kindness,  attention,  and 

wards* 

fidelity,  from  their  guarding  protectors. 

(a)  See  Code  Nap.  book  i.  tit.  10,  sec.  7. — LI.  xii.  Tab.^— Bl.  Com.  i.  c.  17. 
—Pott.  Ant.  book  L  c.  26. — Laws  of  Charondas.  Petit  Leg.  At  lib.  vi.  1 7. — 
1  Co.  Inst  88. — Com.  Dig.  Guardian, — Bingham  on  Infancy. — Bac.  Abr. 
Guardian  and  Infancy, — Montesq.  Esp.  d.  L.  liv.  vii.  c.  12. 
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IV.  Persons  naturally  incompetent  to  be,  or  to  con-  PenoM  in- 

competent  to 

tinue,  miardians  of  children,  are —  ^  or  remain 

'  ^  '  guardians* 

Minors,  idiots,  and  lunatics. 

Those  who  have  been  guilty  of  very  shameful  or 
atrocious  acts ;  who  have  shown  a  high  degree  of  ill- 
will  towards  their  own  children;  or  who  are  grossly 
untrustworthy;  or  who,  having  acted  as  guardians,  have 
wilfiilly,  injuriously,  and  unrepentingly  neglected  their 
duty. 

They  who,  being  or  going  abroad,  cannot  properly 
superintend  the  bringing  up  of  the  wards  at  home. 

Those  whose  personal  interest  it  clearly  is,  that  the 
wards  should  die;  or  who  have  a  serious  and  still-liti- 
gated cause  of  contention  with  them. 
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CHAPTER  VIII. 


OF  PROMISES. 

Definition  §  I.  A  PROMISE  is  a  declaration  of  bur  intention 

and  nature  of 

promises.  to  bestow  upon  another  some  gift  or  service,  by  which 
we  voluntarily  excite  his  expectation,  and  contract  with 
him  an  obhgation  of  performance  (a). 

Promises  should  be  verbal  or  written,  unless  physi- 
cal incapacity  prevent  us  from  speaking  or  subscrib- 
ing. Silence,  being  a  negative  act,  can  scarcely  show 
the  mind's  complete  consent.  But  if  there  be  a  pecu- 
liar reason  why  we  should  speak  if  we  did  not  consent, 
the  assent  may  be  fairly  implied.  Nods  and  shrugs 
are,  however,  to  be  construed  as  consenting  signs  in 
some  countries,  from  their  sufficiency  and  universality 
of  significance. 

Promises  are  of  two  kinds — perfect  and  imperfect. 
A  perfect  promise  is  a  positive  declaration  that  we  ac- 
tually will  do  or  give  something  for  or  to  another,  im- 
plying our  surrender  of  liberty,  and  our  design  that  he 
shall  have  a  right  to  demand  the  absolute  fulfilment  of 
the  promise. 

(a)  See  Dr.  Cockman's  note  on  Cic.  Off.  book  i.  c.  7. — Paley,  i.  book  iii. 
part  i.  c  5.«»Godw.  Pol.  Just.  i.  p.  150. — Ruth.  Inst.  i.  p.  170. 


OF  PROMISES,  <>5 

An  imperfect  promise  is  a  promise  which  the 
promisee  camiot  insist  upon  the  promiser's  per^ 
forming,  as  of  right,  hut  which  a  prudent  man 
will  not  revoke,  if  he  can  avoid  it.  Thus,  if  I 
say  to  A. :  — *  It  is  my  intention  to  give  you,  on 
your  next  birth  day,  this  ring  which  is;  upon  my"[[fin- 
ger,'  the  promise  is  not  complete,  but  merely  declara- 
tory of  my  intention  to  make  the  gift.  For  there  is 
manifestly  left  to  me  a  right  to  alter  my  intention.  If 
to  such  declaration  I  add: — *  And  I  shall  not  alter  my 
intention,'  this  renders  the  imperfect  promise  of  a  more 
serious  character.  But  as  promises  of  this  kind  are  evi- 
dently revocable,  or  subject  to  the  will  of  the  promiser, 
there  can  be  no  perfect  right  in  the  promisee.  Yet 
a  good  man  will  never  precipitately  raise  expecta- 
tions, and  afterwards  disappoint  them;  for  this  is  not 
doing  as  he  woidd  be  done  by.  Nor  will  he  incautiously 
make  imprudent  declarations,  the  breaking  of  which 
may  subject  his  character  to  the  imputation  of  levity. 
The  fact,  that  the  promisee  should  not  have  positively 
construed  that  which  was  only  conditional,  cannot  ex- 
cuse the  thoughtless  encourager  of  hope. 

Promises  of  giving  and  of  doing,  being  both  aUena- 
lions  of  liberty,  and  restraining  the  maker  to  particular 
acts,  are  of  the  same  original  nature. 

Promises  always  imply  a  present  intention,  and  a 
future  performance.  They  also  necessarily  involve  an 
obligation  upon  the  promiser,  and  a  right  in  the  pro- 
misee. 


II.  Acceptance,  tacit,  or  openly  avowed,  is  necessa-  Acceptance, 

effect,  and  in* 

ry  to  render  a  promise  binding;  for  there  cannot  be  a  ^'JSiJSl 
right  of  demand,  without  the  previous  consent  of  the 
promisee. 
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Unaccepted  promises  afe  therefore  revocable.  But 
previous,  is  as  valid  as  subsequent,  acceptance.  The 
promiser,  out  of  prudence,  should  not  Ughtly  recal  his 
promise,  before  acceptance. 

In  the  interpretation  of  promises,  we  are  to  at- 
tend to  the  true  and  natural  design  of  them.  They 
are  to  be  taken  in  the  sense  expressed  by  the  promisor, 
according  to  a  fair  and  rational  construction.  The 
rules  to  be  hereafter  (a)  laid  down,  for  the  interpreta- 
tion of  laws,  will  sometimes  be  foimd  appUcable  also  to 
that  of  promises. 

Of  promises         HI.  Promiscs  uot  binding  are — 

not  Dinding,  *-' 

pS2a;'2dof       Of  infants,  idiots,  and  lunatics;  who,  not  having  im- 
SdraASes.  derstanding  to  direct  their  choice,  cannot  have  Uberty 
to  promise  for  themselves. 

Promises  extorted  by  imjust  fear,  deceit,  or  fraud, 
by  the  promisee  himself;  for  an  unjust  act  is  void, 
and  cannot  confer  a  right.  Such  fear  must  be  of  an 
injury  or  pimishment  which  the  promisee  has  no  le- 
gal right  to  inflict.  This  exception  does  not  include 
threats  of  penalties  for  not  performing  that  which, 
without  them,  we  are  bound  to  perform. 

Promises  expressly  founded  upon  the  manifest  sup- 
position of  facts  which  do  not  exist;  for  our  consent 
is  conditional  only,  upon  the  faith  of  the  truth  of  the 
facts.  There  are  two  tests  by  which  the  invalidity  of 
a  promise  on  this  ground  may  be  tried:— 1.  If  rightly 
informed,  we  woidd  not  have  made  the  promise. — 
2.  The  supposition,  or  mental  condition,  must,  from  the 
nature  of  the  thing,  plainly  appear. 

(a)  Seeliyook  ii.  c  5,  sec.  2. 
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And  as  we  can  alienate  only  our  liberty,  and  that  li- 
berty gives  us  no  right  to  break  the  law,  there  are  cer- 
tain promises  which  we  ought  never  to  make,  but 
which  having  made,  we  cannot  be  morally  called  upon 
to  perform.  Of  such  a  kind  are  promises  to  do  what 
is  impossible  or  unlawful.  We  cannot  have  the  liber- 
ty of  doing  that  which  is  impossible.  Biit  we  are  guil- 
ty of  fraud,  if  we  deceptively  promise  what  we  know  to 
be  impossible  of  performance.  Our  liberty  does  not 
authorise  us  to  break  through  the  restraints  of  the  law. 
Promises,  therefore,  to  do  those  things  which  the  law  of 
God,  or  the  v£tlid  law  of  man,  restrains  us  from,  can 
raise  no  obUgation.  In  this  class  may  be  mentioned 
such  promises  as  cannot  be  performed  without  a  man's 
neglecting  a  more  important  duty  to  mankind:  as  if  he 
promise  to  assist  another,  but  it  afterwards  occur  that 
he  cannot  do  so,  without  greatly  neglecting  his  duty  to 
his  coiihtry,  or  children,  or  wife>  he  is  not  bound  by 
his  promise.  I  may  also  include  those  promises,  the 
performance  of  which  woilld  inevitably  bring  mischief 
upon  the  promisee ;  for  we  cannot  perform  them  con- 
sistently with  our  general  duty  of  benefiting  mankind. 
And  it  is  fairly  to  be  inferred,  that  the  promisor  would 
hot  have  made  the  promise,  had  he  contemplated  the 
impending  damage.  We  are  not  bouiid  by  promises 
which  have  been  voluntarily  released  by  the  promisee. 

We  have  not  the  moral  power  to  make  promises  contra- 
ry to  former  ones.  Where  we  have  given  up  our  hberty 
of  acting,  we  cannot  transfer  that  Uberty  to  a  second 
person ;  for  it  is  not  ours  to  give.  Promises  of  these 
kinds  produce  no  obUgation,  aiid  therefore  confer  no 
correlative  right.  But  if,  by  any  lawful  act  of  ours, 
we  can  rescue  a  promise  from  what  may  be  termed  the 
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suspence  of  invalidity,  the  objection  to  perform  it,  on 
either  of  [the  above  grounds,  would  not  be  real,  but 
a  pretence.  If  we  bind  ourselves  to  the  end,  we  must 
necessarily  oblige  ourselves  also  to  the  means. 

The  doctrine  of  Cicero,  that  such  promises  as  do 
more  damage^^to  the  promiser  than  good  to  the  pro- 
misee, are  not  to  be  kept  (a),  (because,  as  I  suppose  he 
meant,  it  is  to  be  presumed,  that  the  promiser  would 
not  have  so  promised,  had  he  contemplated  the  evil,) 
will  not  bear  analysis. 

Change  of  personal  circiunstances  or  feelings  cannot 
render  positive  promises  of  no  effect;  for  if  so,  no  pro- 
mises would  be  binding.  If  the  promiser  may,  with- 
out the  consent  of  the  promisee,  change  his  mind,  the 
promise  is  imperfect.  But  where  a  condition,  as — *  If 
I  be  in  England;'  or,  *  If  I  have  the  use  of  all  my  limbs;' 
or,  *  If  I  be  a  bachelor;'  or,  *  If  you  be  married;'  is 
annexed  to  the  promise,  that  condition  is  as  obUgatory 
as  the  promise  itself  is.  But  conditions  must  not  be 
implied,  the  presumption  being,  that,  had  they  been  in- 
tended, they  would  have  been  expressed. 

Rash  promises  are  binding,  because  every  moral 
agent  is  supposed  to  deliberate  before  he  promises, 
and  if  he  do  not,  it  is  his  own  fault.  But  where,  if 
such  an  event  be  possible,  he  obviously  did  not  dehbe- 
rate  at  all,  I  am  inclined  to  think  that  the  promise  must 
be  construed  as  not  having  the  necessary  quaUfication 
of  voluntary  concession. 

^*^^"d         ^^*  '^  ^®  commission  an  agent  to  make  promises 
°***''®°*^®^     for  us,  we  recognise  his  acts  for  our  own,  and  must  ob- 

(a)  See  Cic.  Off.  lib.  i.  c.  10,  and  lib.Jii.  c.  24  &  25.^Grot.^Puff. 
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serve  them.  "We  stand  in  his  place.  He  stands  in 
ours.  The  extent  of  the  agency  must  appear  from 
the  appointment,  not  from  private  instructions ;  to  pre- 
vent mistake  and  coUusion.  A  man  is  not  bound  to 
guess  at  a  concealed  intention.  But  the  agent  himself 
who  is  made  acquainted  with  our  will,  and  who,  by  ac- 
cepting the  agency,  undertakes  to  follow  it,  if  he  in- 
fringe upon  it,  is  responsible  for  our  loss*  To  consti- 
tute an  agent,  there  must  be  an  express  appointment, 
or  recognition  of  agency.  But  if  a  man  by  letter  con- 
stitute ^  the  bearer'  of  it,  without  naming  him,  his 
agent,  this,  as  a  proof  of  his  intention,  binds  him  to 
the  promises  of  the  person  who  delivers  it  to  the  pro- 
misee, unless  it  plainly  appear  that  it  could  not  be  the 
person  deUvering  it. 

A  mere  messenger  to  notify  a  promise,  is  not  an  agent 
to  make  one.  Revocation,  therefore,  before  accept- 
ance, is  valid.  For,  up  to  the  instant  of  acceptance, 
there  is  a  power  to  revoke.  But  the  actuahty  of  the  re- 
vocation must  be  made  to  appear  to  others,  before  ac- 
ceptance. A  mere  internal  intention  to  revoke,  can- 
not be  known  ta  others,  any  more  than  if  it  did  not 
exist. 

A  revocation  of  a  promise  which  an  agent  is  author- 
ised to  make,  must  be  communicated  to  him  before  ac- 
ceptance, to  discharge  his  authority.  An  agent  has 
no  power  to  act,  after  his  authority  is  determined  by 
revocation. 

An  agent's  acts  are  not  binding  after  the  nominor's 
death ;  for,  as  he  cannot  then  act  for  himself,  no  one 
can  act  for  him. 

A  promise  made  to  A.,  as  agent  for  B.,  and  that  de- 
clared to  A.  merely  as  a  witness  of  what  we  promise 
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to  B.,  are  rather  different.  The  former  may  be  re- 
leased by  A.  before  acceptance  of  B.,  but  not  after- 
wards, and  B.'s  refusal  to  accept,  discharges  the  pro-* 
miser.  The  latter  promise  may  be  publicly  revoked 
by  the  maker  at  any  time  before  B.'s  acceptance; 
but  not  subsequently.  But  if  the  promiser  agree  that 
the  acceptance  of  A.,  although  he  be  a  stranger  to  B., 
shall  be  binding,  imtil  B.'s  will  be  declared,  then  the 
promise  is  made  obUgatory,  upon  the  principle  of  good 
faith. 

?bii^OT^f        V*  -^  promise,  being  a  merely  personal  obUgation, 
TOomiset/"     does  uot  bind  a  man's  heirs  or  next  of  kin. 

heirs,  andac-  .  ,i.  •,  n  i  •  i 

ceptance  of         A  man  s  heu*s  and  next  ot  kin,  as  they  cannot  ac- 

promises  by  '  *f 

°*^  cept  a  personal  promise  for  him,  have  no  authority 

to  insist  upon  the  performance  of  one  made  simply  to 
the  ancestor  before  his  death.  If  they  be  included, 
their  acceptance  is  for  themselves.  An  intention  to 
do  an  act,  or  give  a  thing  to  an  individual,  does  not 
essentially  imply  an  intention  to  do  it  for,  or  give  it  to, 
his  descendants  or  relatives. 

Promissory  notes  are,  as  positive  evidences  of  debtSy 
binding  against  the  deceased's  estate,  unless,  by  other 
evidence  equally  positive,  it  appear  that  they  were  giv- 
en, not  evidentially,  but  in  the  nature  of  accommoda- 
tion or  loan,  to  the  payee. 
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OF  CONTRACTS. 

I  I.  CONTRACTS  (a)  are  necessary  to  enlarge  Definition  & 
human  happiness.  They  are  such  voluntary  acts,  made  tracts. 
for  equivalent  consideration^  as  produce  mutual  obU- 
gations  between  the  parties  making  them,  or  to  do, 
or  not  to  do  something.  In  this  respect  they  dif- 
fer from  promises,  which  involve  only  a  right  on  one 
side,  and  an  obligation  on  the  other. 

Contracts  may  be  classed  in  the  following  generic 
order : — 

1 .  Of  inmiediate  performance. 

2.  Of  future  performance. 

3.  Of  mutual  benefit. 

4.  Of  partial  benefit. 

5.  Of  giving. 

6.  Of  doing. 

7.  Of  giving  and  doing. 

8.  Of  not  giving,  or  not  doing. 

9.  Of  simple,  or  of  mixed  kinds. 

(a)  See  Les  Cinq  Codes,  Code  Civil,  liv,  iii.  tit.  3.  1101.— Grot,  book  ii. 
c.  12. — Turnb.  Hein.sec.  327. — Ruth.  Inst.— PothierdesContrats. — Ruth. 
Inst  i.  p.  203. 
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SSStkrn^  II.  By  a  contract^  we  do  not  part  with  more  than 
Sn^utionor  ^g  thereby  intended.  This  intention  must  appear, 
not  from  our  private  design,  but  from  our  words  or 
actions. 

Contracts  are  to  be  construed  according  to  good 
faith,  the  fairly  deducible  intentions  and  expectations 
of  the  several  parties  to  them  (a),  and  mercantile 
custom. 

They  are  dissoluble — 

By  mutual  concurrence,  if  naturally  permitted.  But 
marriage  is  an  indissoluble  contract;  even  if  both  par-* 
ties  consent. 

By  the  infraction  of  the  agreement,  by  either  party. 

By  natural  and  necessary  consequence. 

By  the  expiration  of  previously-limited  time. 

By  death,  if  personal. 

Right  attend-  III.  The  right  which  contracts  convey,  is  to  their 
full  performance,  according  to  their  rational  construc- 
tion. 

ofvoideon-  IV.  Somc  coutracts  are  voicj:  others  are  void- 
able. 

They  are  void: — 

When  made  with  minors,  idiots,  or  lunatics;  and 
when  the  party  contracting  has  not,  at  the  time  of 
making  of  the  contract,  the  use  of  understanding. 

When  made  under  thp  immediate  influence  of  unjust 
force  or  fear,  or  imder  gross  error. 

When  obviously  made  in  jest,  or  with  parties  inca- 
pable of  contracting;  or  without  any  equivalency  or 

(a)  See  book  U.  c.  5,  sec.  2. 
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consideration;  or  when  we  engage  to  do  or  to  give 
a  thing,  in  consideration  of  something  which  we  might 
previously  claim. 

Where  the  matter  contracted  to  be  done  is  unlaw- 
fill  (a),  or  impossible,  or  injurious  to  the  contractee. 
There  being  no  obUgation  on  a  contractor,  to  do  that 
which  the  law  forbids,  or  which  cannot  be  done,  there 
can  be  no  right  in  the  contractee  to  demand  its  per- 
formance. 

But  if,  after  these  obstacles  are  removed,  we  adopt 
the  contract,  either  by  manifest  acquiescence,  or  by 
open  declaration,  we  are  boimd  by  it.  And  as  no 
man  can  take  advantage  of  his  own  wrong,  a  wrongful 
contractor  cannot  of  himself  dissolve  a  contract  on  the 
ground  of  his  own  fraud  or  force.  We  are  bound 
to  pay  to  a  person,  whom  we  have  hired  to  do  an 
unlawfid  act,  the  reward  promised  for  it  when  it  is 
done  (6). 

The  breach  of  one  contracting  party  in  fulfilling  the 
contract,  does  not  annul  it.  It  is  optional  with  the 
other,  whether  he  will  waive  the  default,  and  still  in- 
sist upon  the  fiiture  performance  of  the  agreement. 

Contracts  may  be  entered  into  by  proxy. 

V.  Commissions  (c)  for  another  person  are  of  two  or  anmnia. 

sion  or  agen- 

sorts: —  <y« 

To  do  business  as  agent. 
To  take  care  of  goods. 
The  distinction  of  gratuitous  and  paid-for  agency 

(a)  See  Papinianus,  lib.  xv.  de  Condit.  Inst. 

(6)  See  Paley.— Grot  de  J.  B,  et  P.  lib.  ii.  c.  H.  sec  9.— -Grove's  Mor. 
Pliil.ii.  p.  439.— Spav.  Puff.  i.  pp.  319  &  326. 
(c)  See  c.  viii.  sec.  4. 
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seems  unimportant,  as  the  following  rules  apply  to 
both: — Agents  are  bound  to  use  the  same  diligence,  as 
if  the  business  were  their  own.  The  act  of  their  being 
trusted,  shows  the  intention  of  the  npminors,  that  they 
should  observe  this  rule.  They  are  also  bound  to 
follow  their  principals*  instructions.  They  are  hable 
for  all  loss  inciured  through  their  neglect.  They  are 
to  be  presumed,  in  cases  of  doubt,  to  have  done  the 
best  they  could  for  their  principals.  They  are  entitled 
to  be  repaid  their  expenses,  but  not  any  actual  loss 
sustained  in  their  own  affairs  through  their  agency, 
unless  the  principals  have  impliedly  or  openly  bargain- 
ed to  protect  them  against  it. 

In  cases  of  custody  of  goods,  they  are  to  be  as  care- 
ful of  preserving  their  principals'  goods,  as  they  would 
be,  in  taking  care  of  their  own  of  equal  value.  They 
are  not  to  use  them,  without  the  owners'  permission, 
expressed,  or  clearly  imphed.  The  principals  are  bound 
to  repay  all  expenses  necessarily  incurred  in  guarding, 
preserving,  or  keeping  them  from  decay,  if  such  neces- 
sity do  not  arise  from  the  agents'  own  acts. 

Of  trusts.  VI.  It  is  the  duty  of  a  trustee  for  the  preservation 

of  another's  interests,  to  be  as  diligent  in  the  affairs  of 
his  cestui  qtie  trust,  or  person  beneficially  entitled,  as 
in  his  own,  and  equally  to  consult  his  advantage.  His 
trust  should  not  be  turned  to  the  damage  of  the  per- 
son who  confides  in  him.  He  is  bound  not  to  with- 
hold  the  thing  entrusted,  after  the  time  of  trusteeship 
is  determined;  unless  it  be  manifestly  unjust  or  cruel 
to  return  it,  as,  if  it  be  stolen,  or  immediately  intended 
as  an  engine  of  immoral  destruction. 

The  obligations  on  a  cestui  que  trust  are,  to  repay 
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to  the  trustee^  all  reasonable  expenses  incurred  in  re- 
spect of  the  trusteeship;  to  render  the  trouble  of  it  as 
light  as  possible^  by  undertaking  such  part  of  the  labor 
as  is  consistent  with  his  situation^  and  agreeable  to 
the  trustee^  if  the  trusts  be  performed  gratuitously,  and 
not  to  hinder  the  performance  of  the  trusts.    . 

Trustees  are  necessarily  entitled  to  an  exercise  of 
discretion. 

There  is  a  distinction  between  stealing  and  a  breach 
of  trust.  Stealing  is  taking  away  the  property  of  ano- 
ther, by  fraud,  or  force.  Breach  of  trust  is  the  break- 
ing confidence  reposed.  Property  originally  acquired 
with  the  consent  of  the  proprietor,  is  not  stolen,  if  de- 
tained. The  trustee  often  has  a  just  lien  upon  the 
property.  He  has  always  a  proprietorship  in  it.  He 
who  perverts  confidence,  to  the  mischief,  instead  of  ap- 
plying it  to  the  benefit,  of  the  parties  equitably  entitled, 
is,  however,  but  a  grade  below  a  thief. 

VII.  Equivalency  and  knowledge  of  value  are  es-  °'2|dS^" 
sential  to  the  validity  of  all  contracts  for  mutual  bene-  ^«<^«eofvaiiie. 
fit.  For  we  cannot  design  to  part  with  a  thing  to  a 
stranger,  for  less  than  its  price,  or  without  a  proper 
equivalent.  If  the  supposed  equivalency  do  not  really 
exist,  the  condition  on  which  the  contract  is  made,  is 
void.  It  is,  therefore,  the  duty  of  a  contractor  not  to 
designedly  conceal  any  fault  in  the  thing  contracted 
for,  from  the  contractee,  but  to  let  him  have  the 
firee  use  of  his  judgment;  otherwise  the  value  can- 
not be  known;  but  if  the  faults  be  known  to  both  par- 
ties, there  is  an  equaUty  of  knowledge,  and  the  con- 
tract   is  fair.     The    same   principle,   as    to  conceal- 
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ment  of  real  value,  will  apply  to  the  purchaser,  as  to 
the  seller. 

Similar  reasoning  wiU  hold  as  to  contracts  between 
buyer  and  seller,  when  there  exist  faults  or  excellencies 
unknown  to  both  parties,  at  the  time  of  sale. 

But  contracts  made  clearly  at  open  risk,  are  always 
binding  upon  the  parties,  however  pretendedly  disad- 
vantageous to  either  of  them. 


Of  auctions. 


VIII.  Want  of  equivalency,  or  ignorance  of  value, 
will  not  be  an  objection  to  a  contract  for  sale  by  auc- 
tion, at  which  the  party  buys  ^  for  better,  for  worse,* 
— at  which  the  seller  avowedly  gets  all  that  he  can — 
and  at  which  the  buyer  sets  as  low  a  price  upon  the 
article  as  he  can. 

He  who  bids  the  most  at  an  auction,  is  entitled  to 
the  thing  put  up. 


of  bartering 
A;  exchange. 


IX.  Bartering  is  a  most  ancient  kind  of  contract, 
by  which  things  are  parted  with,  in  exchange  for  others 
of  equal  worth.  Since  the  introduction  of  money,  it 
is  very  like  buying  and  selling,  as  goods  of  all  sorts 
generally  have  a  ready  market  for  money,  which  re- 
presents and  purchases  all  our  wants.  Before  its  in- 
troduction, the  different  necessities  of  persons  render- 
ed barter  very  fluctuating.  The  value  of  goods,  even 
in  cases  of  bartering,  is  now  measured  by  the  common 
standard  of  money. 

Exchange  is  somewhat  similar  to  bartering,  and  is 
of  three  kinds : — 

Exchange  of  houses  or  lands,  for  other  houses  or 
lands. 
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Exchange  of  money,  where  money  of  one  kind,  or  at 
one  place,  is  given  in  exchange  for  money  of  another 
kind,  or  at  another  place. 

Usufructuary  exchange,  which  is  the  use  of  some 
visible  things,  for  the  use  of  other  visible  things. 

In  these  cases,  each  party  has  a  personal  demand 
upon  the  other,  for  the  performance  of  such  obliga- 
tions as  the  contract  involves. 

X.  The  price  of  a  thing  is  its  value  at  the  time  of  of  prices 
sale. 

Things  are  cheap  or  dear,  in  proportion  to: 

The  necessity  existing  for  them. 

Their  usefulness. 

The  quantity  of  them  to  be  had. 

The  labor  and  money  expended  upon  them. 

The  danger  incurred  in  acquiring  them. 

Their  excellence. 

The  number  of  buyers. 

The  credit  given. 

The  plenty  or  scarcity  of  money. 

XI.  Gifts  are  necessarily  founded  upon  liberal  feel-  or  gifts. 
ings.     They  are,  when  delivery  has  passed,  absolute, 

and  irrevocable,  excepting  when  given  by  the  oper- 
ation of  fraud,  force,  fear,  or  error;  when  the  con- 
ditions upon  which  they  are  given  remain  wilfully  un- 
performed; and  when  they  greatly  injure  creditors. 

To  these  exceptions,  some  authors  (a)  have,  I  think 
erroneously,  added: — 

{a)  See  Spav.  Puff.  ii.  p.  68,  note. 
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When  the  donee  wickedly  attacks  the  life,  reputa- 
tion, or  happiness  of  the  giver. 

When  the  donor  has  children  unexpectedly,  if  the 
gift  be  considerable. 

The  intention,  and  the  manner  of  bestowment,  con- 
stitute the  rule  of  estimating  gifts.  An  effect  is  ne- 
cessary to  obhge  us  to  gratitude.  Gifts  should  be  dis- 
pensed with  judgment.  We  should  receive  well-meant 
benefits  cheerftJly. 

If  a  messenger  be  appointed  to  notify  a  gift,  by  one 
who  afterwards  dies,  before  presentation,  the  dona- 
tion is,  in  natural  law,  good,  when  accepted ;  for  the 
giver's  existence  is  riot  necessary  to  the  donee's  ac- 
ceptance. 

Of  sales.  XII.  An  agreement  to  sell  goods  is  a  promissory 

contract,  and  raises  only  a  personal  obligation.  To  com- 
plete the  bargain,  and  give  to  the  vendee  a  right  to  the 
goods,  a  positive  transfer  is  necessary. 

It  may  be  shown:—' 

By  transfer  in  writing. 

By  deUvery  of  the  whole  of  the  goods,  or  of  a  part 
of  them. 

By  receiving  the  whole  of  the  price,  or  a  pkrt 
of  it. 

Without  the  consummation  of  the  contract,  by  one 
of  these  modes,  it  is  manifestly  incomplete.  The  per- 
son who  has  agreed  to  sell  the  goods,  will  be  guilty  of 
a  moral  wrong,  if,  without  sufficient  cause,  he  decline 
to  deliver  them  up  to  the  party  who  has  agreed  with 
him  for  the  purchase  of  them,  upon  his  performing  his 
part  of  the  agreement.   But  nothing  less  than  an  actual 
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transfer  expressed  by  one  of  the  above  forms>  will 
vest  the  property  of  the  goods  in  the  purchaser. 

In  the  case  of  a  promissory  contract,  the  seller  is  li- 
able to  any  loss  which  the  thing  afterwards  sustains ; 
for  he,  as  the  owner,  must  naturally  bear  the  injury 
which  his  property  undergoes.  On  the  occasion  of  a 
real  transfer,  the  purchaser,  being  the  owner,  must 
bear  the  loss,  for  the  same  reason.  If  a  loss  have 
arisen  through  the  fault  of  the  vendor,  he  is  bound 
to  make  reparation  to  the  vendee;  but  this  arises 
from  a  principle  of  justice,  and  not  from  the  contract. 

A  second  sale  is  void,  where  there  has  been  a  real 
transfer  to  the  first  purchaser.  But  an  actual  trans- 
fer must  give  to  a  second  purchaser  a  better  right  to 
the  goods,  than  he  has  who  has  merely  agreed  to  pur* 
chase  them.  The  first  vendee  is,  however,  entitled  to 
a  remedy  for  breach  of  the  personal  obligation. 

This  is  only  a  general  explanation  of  contracts. 
The  stipulation  of  other  lawful  terms,  by  the  parties, 
is  binding  upon  them. 

XIII.  In  cases  in  which  our  property  may  be  used,  or  loans. 
without  being  consumed,  or  perishing,  as  houses,  land, 
cattle,  books,  &c.  we  may  permit  another  to  use  it,  still 
retaining  our  right  to  the  goods  themselves.  This 
is  called  a  loan  (a),  and,  unUke  to  a  gift,  is  a  reciprocal 
contract ;  for  a  mutual  obligation  on  the  lender  and  bor- 
rower springs  from  it. 

The  obUgation  upon  a  gratuitous  lender  is  not  to  take 


(a)  See  Les  Cinq  Codes,  Code  Civ.  liv.  iii.  tit.  10.— Spav.  Puff.  ii.  p.  U0. 
Turnb.  Hein.  i.  sec.  342  &  343. 
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any  thing  for  the  use  of  the  thing  lent.  He  is  not,  as 
it  has  been  contended  (a),  bound  to  repay  to  the  lendee 
whatever  necessary  expense  is  laid  out  for  the  preser- 
vation of  the  thing  lent;  for  it  is  but  fair  that  he  who 
has  the  benefit  of  a  things  should  suffer  the  loss  inci- 
dental  to  its  use. 

All  other  obUgations^  as  not  to  call  for  the  thing 
lent  before  a  particular  time,  or  to  insure  it  from  acci- 
dents, are  not  essential  to  a  loan,  but  are  matters  of 
special  contract. 

The  lendee  must  return  the  property,  when  demand- 
ed by  the  lender;  for  it  was  no  part  of  the  contract 
that  he  should  have  more  than  the  temporary  use. 
He  should  also  restore  it  in  as  good  a  condition  as  it 
was  in  when  he  received  it;  reasonable  wear  except- 
ed :  for  the  owner  did  not  design,  by  his  contract,  that 
he  should  have  the  right  to  impair  it.  He  is  not  at  U- 
berty  to  apply  it  to  other  uses,  or  for  a  longer  period 
than  the  lender  authorises.  And  if  it  be  injured 
through  his  neglect,  it  is  his  duty  to  pay  the  amount 
of  the  damage.  But  if  the  loss  be  accidental,  and 
such  as  the  property  would  have  sustained  in  the 
hands  of  the  lender;  as  if  a  house  or  trees  be  acci- 
dentally burnt,  or  a  horse  die  of  natural  disease,  the! 
borrower  is  not  Uable.  The  contract  impUed  no  be- 
nefit to  the  lender  by  the  act  of  loan. 

Loans  of  consumable  things  are  those  in  which 
the  use  is  inseparable  from  the  property.  Of  such  a 
nature  are  money,  Wquor,  and  corn.  In  such  cases, 
therefore,  the  property,  not  the  mere  use,  is  trans- 
ferred.    But  the  condition  is  annexed  to  the  grant: 

(a)  See  Spav.  Puff,  ii.  p.  99. 
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that  the  thing  shall  be  returned  in  the  shape  of  an 
equivalent. 

The  widely  extending  question^  as  to  the  differen- 
ces of  value  in  cases  of  loan,  at  the  times  of  lending 
and  returning,  may  be  comprehensively  answered,  by 
the  proposition  that  a  full  equivalent  must  be  return- 
ed— if  the  loan  were  specifically  of  goods,  or  metals, 
or  particular  coins,  they  must  be  returned  of  the  same 
quality  and  quantity — if  in  money,  by  a  sum  precisely 
equal  in  amount  to  that  borrowed.  That  which  was  spe- 
cifically lent  must  be  specifically  restored.  It  is  true, 
that  goods,  coins,  and  money,  of  the  same  quality  and 
quantity,  are  frequently  not  of  exactly  the  same  value 
when  returned  as  when  lent;  but  this  change  is  una- 
voidable, and  would  have  taken  place  as  much  if  the 
thing  lent  had  continued  in  the  owner's  possession,  as 
after  it  was  transferred  to  the  person  to  whom  the  pro- 
perty was  lent. 

XIV.  Pledges   should  be  taken  due   care   of  by  ofpiedge*. 
the  pawnee,  and  returned  without  neglectful  damage 

to  the  pawnor,  so  soon  as  that  which  they  are  depo- 
sited to  secure,  is  repaid.  The  person  to  whom  the 
pledge  is  given  is  not  liable  for  damage,  if  he  unavoid- 
ably lose  it  before  tender  of  the  sum  due. 

XV.  The  lawfulness  of  taking  interest  has  been  ob-  or  laterat. 
jected  to  upon  these  grounds : — 

The  alleged  command  against  it  in  the  Mosaic 
law  (a).  Answer — The  Israelites  were  forbidden  only 
not  to  take  usury  of  one  another,  which  injunction 

(o)  See  Levit.  xzv.  35,  &c— Deut.  zxiii.  19,  20. 
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does  not  prove  the  taking  interest  to  be  morally  vi- 
cious. And  the  equaUty  of  effects  prescribed  by  the 
Mosaic  dispensation  accounts  for  the  making  of  the 
command. 

That  we  cannot  cpnsistently  take  a  consideration 
for  what  we  lend.  Answer — It  is  not  unlawftil  for  the 
lendee  to  give^  and  therefore  it  is  not  unlawAil  for  the 
other  party  to  take,  such  a  consideration.  And  the 
objection  would^  if  valid^  a^pply  to  the  payment  of  rent^ 
for  the  use  of  houses  and  lands. 

That  no  profit  can  arise  from  money  without  labor, 
and  that  the  profit  must  therefore  belong  to  the  la* 
borer.  Answer — Labor  alone  would  not  have  pro- 
duced it.  The  owner  of  the  money,  and  the  laborer, 
are  therefore  entitled  to  the  profits. 

That  the  property  in  money,  and  the  use  of  it,  are 
inseparable,  and  that  the  person  lending  can  therefore 
justly  demand  no  more  than  the  return  of  what  he 
has  lent.  Answer — The  gain  which  money  produces, 
causes  the  lender  to  part  with  a  valuable  consideration, 
besides  his  money.  It  is  therefore  not  inconsistent 
with  justice,  that  a  borrower  should  bargain  to  pay  in- 
terest, or  that  a  lender  should  insist  on  that  bargain 
being  performed. 

The  fair  way  of  calculating  the  rate  of  interest,  is: 
not  to  consider  it  such  siun  as  the  highest  gain  of 
it  would  have  been,  for  the  amount  of  gain  is  un- 
certain; nor  the  lowest,  for  the  same  reason:  but,  to 
deduct  from  the  average  gain,  a  reasonable  allowance 
for  the  uncertainty  of  profit,  and  the  value  of  the 
labor  expended  by  the  user.  If  the  lender  run  a 
palpable  hazard,  a  higher  rate  of  interest,  propor-' 
tioned  to  the  extent  of  his  risk,  may  be  justly  ex- 
pected. 
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Compound  interest  is  not  contrary  to  natural  jus^ 
tice ;  but  it  is  highly  impolitic,  as  regards  the  debtor, 
from  its  burdensome  character.  It  must  be  there- 
fore discouraged  in  all  cases  in  which  it  is  not  clearly 
contracted  to  be  paid. 

So  soon  as  money  remains  unpaid  after  a  fixed  time  of 
settlement,  the  money  being,  in  justice,  the  lender's,  he 
niay  clahn  copipensation,  by  way  of  interest,  for  such 
damage  as  he  sustains  by  not  having  his  property  re- 
turned to  him,  although  there  be  no  agreement  to  pay 
interest.  But  in  such  a  case,  the  calculation  of  interest 
on  the  loan,  is  the  equitable  compensating  rule;  for 
endless  intricacies,  and  continued  litigations,  would 
attend  the  right  to  recover  consequential  damages  for 
non-payment,  and  men  should  scarcely  be  made  to  suf- 
fer for  unforeseen  contingencies. 

The  principal  should  be  returned  in  such  specie,  that 
the  borrower  may  have  the  same  amount,  as  if  he  had 
kept  the  money  in  his  chest. 

XVI  Letting,  is  granting  the  use  of  tangible  pro-  or  letting. 
perty,  for  money  or  goods.     The  principles  applying 
to  loans  will  generally  also  apply  to  this  description  of 
grant. 

The  proprietor  of  the  thing,  the  person  letting,  is 
liable  to  all  real  losses  which  happen  to  the  thing  it- 
self, without  the  tenant's  neglect,  if  used  by  him  for 
the  purposes  obviously  intended  by  the  parties;  as, 
with  respect  to  houses,  from  fire  and  tempest,  occupa- 
tion by  a  foreign  enemy,  &c. 

The  tenant,  or  owner  of  the  use,  is  liable  to  all  ac- 
cidental losses,  which  neither  naturally  impair  the 
thing  itself,  nor  hinder  him  in  the  actual  use  of  it;  as 
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loss  from  a  situation  becoming  less  public^  and  there- 
fore less  profitable,  &c. 

9!l^^*  XVII.  An  engagement  to  labor  or  serve,  is  where 
j^teofu-  g^jj  individual  or  servant  contracts  to  do  particular  or 
daily  work  for  another,  in  consideration  of  reward  in 
money,  goods,  or  instruction. 

The  master  is  liable  to  pay  the  wages  agreed  fol*, 
if  the  labor  stipulated  were  for  a  certain  time;  for  then 
the  quantum  of  labor  agreed  for,  was  *  for  better,  for 
worse.*  He  is  Uable  only  to  pay  the  value  of  so  much 
labor  as  is  expended  for  his  use,  if  the  servant  be  dis- 
abled, or  refuse  to  finish  task-work.  He  is  liable  for 
the  acts  of  his  servants,  whilst  in  his  actual  employ  (a), 
unless  the  party  injured  know  that  they  are  absolutely 
contrary  to  the  master's  command. 

Servants  are  bound  to  obey  their  masters'  commands, 
and  to  do  for  them  all  the  work  for  which  they  con- 
tract, in  the  best  manner  they  can.  Good  servants  will 
respect  their  masters,  and  do  to  them  as  much  good, 
and  as  Httle  harm,  as  possible ;  for  this  is  an  obviously 
rational  duty.  They  may  labor  for  others  besides  the 
first  hurer,  if,  by  so  doing,  their  labor  be  not  rendered 
the  less  valuable  to  him.  They  are  not  bound  to  obey 
any  unlawfiil  commands,  or  such  as  the  nature  of  their 
contract,  or  custom,  does  not  render  them  hable  to. 
Servants,  whose  wages  are  instruction,  are  entitled  to 
their  masters'  best  information. 

Servants  have  an  imperfect  right  to  the  enjoyment 

(a)  See  Bl.  Com.  i.  c  14.— -Chitty's  Notes  on  ditto.-— 4  Inst.  109.— Noy's 
Max.  c.  43,  44. — Doct  and  Stud.  D.ii.  c.42. — Bac.  Abr.  tit.  Mast  andServ, 
—3  Esp.  Rep.  235.-2  Bl.  Rep.  845.-3  WUles,  341.— 1  Just.  Inst.  4.  5.  1. 
—LI.  xii.  Tab.  Rom. 
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of  any  harmless  pleasures^  not  interfering  with  their 
employers'  business  and  comforts. 

Mutual  kindness  should  be  the  rule  of  the  govern- 
ment of  masters,  and  of  the  obedience  of  servants. 

XVIII.  Sureties  and  bails  (a)  for  the  debts  or  agree-  or  sureties. 
ments  of  others,  are  bound  to  perform  their  engage- 
ments, according  to  their  rational  construction.     The 
obligation  of  each  of  them  is  equal.     The  creditor 
should  look  to  each  for  payment.     They  should  pay, 

when  their  principals  cannot  be  made  to  do  so. 

They  are  entitled  to  have  the  performance  first  de- 
manded of  the  principal,  if  he  can  be  found;  and  to 
the  benefit  of  proportionable  division  and  indemnifica- 
tion. If  the  security  given  be  of  a  simply-joint  charac- 
ter, they  are  only  co-liable.  If  one  be  compelled  to 
pay  the  whole  demand,  he  may  claim  of  the  other  the 
repayment  of  his  proportionate  share. 

XIX.  Insurance  (b)  is  the  act  whereby  a  man  con-  or  insurance. 
tracts  to  protect  another  against  loss,  with  regard  to 
property,  in  consideration  of  money  or  goods,  or  the 

use  of  either  of  them,  for  contracting  such  risk. 
These  are  the  rules  of  justice  affecting  it : — 
The  goods  must  not  have  perished,  to  the  know- 
ledge of  the  insuree,  before  the  contract  is  made;  for 
that  is  more  than  was  designed  by  the  other  party  in 
contracting. 

For  the  same  reason,  they  must  not  be  out  of  all 
danger  or  risk,  to  the  knowledge  of  the  insurer. 

(a)  See  Spav.  Pu£f.  ii.  p.  123. — Senec.de  Benef.  3.  15. — Turnb.  Hein.i. 
sec.  374  to  378. 

(6)  See  Park's  Insur.^-Emerigon.  Trailc  des  Assur. 
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There  must  be  an  equalUy  of  knowledge^  and  equi- 
valency of  value,  on  each  part,  so  far  as  the  nature 
c^  thmgs  will  admit;  otherwise  the  contract  will  be, 
for  inequality,  void.  K  the  account  given  by  the  in- 
suree,  and  which  forms  the  real  basis  of  the  contract, 
be  grossly  erroneous,  or  wilfidly  deceitful,  the  con- 
tract is  void.  But  the  person  indemnified  is,  if  com- 
pensation for  loss  be  refused  upon  this  ground,  en- 
titled to  a  return  of  the  consideration  given,  for  it  was 
not  intended  as  a  gratuitous  gift. 

ojp«»taer-  XX.  Partnership  is  when  two  or  more  persons, 
for  mutual  benefit,  join  money,  goods,  or  labor,  or  any 
of  them,  in  common,  reserving  to  each  other  a  certain 
divisible  share  in  the  profits  arising  from  them.  The 
share  of  profit  or  of  loss  which  each  partner  is  tohave, 
in  the  absence  of  positive  agreement,  is  in  proportion 
to  the  value  of  money  and  labor  contributed  to  the 
common  stock.  A  partner  contributing  money  should 
receive  such  benefit  out  of  the  profits  as  the  risk  of  his 
capital  fairly  entitles  him  to;  and  the  same  rule  may 
be  applied  to  the  contribution  of  labor.  Partners  can- 
not separately  claim  the  return  of  their  contributions, 
until  a  dissolution  of  the  partnership.  For  it  was 
agreed  that  the  stock  should,  until  such  dissolution,  be 
common  in  business,  and  the  partners  desiring  to  with- 
draw, must  stand  to  their  original  obligation,  unless 
the  others  agree  to  release  them.  Each  partner  is  an 
agent  for  the  rest,  and  all  the  firm  is  bound  by  the  acts 
of  one  member  of  it. 

Each  member  is  bound  to  use  all  diligence  and  faith- 
fulness in  the  common  affairs. 

Contracts,  whereby  loans  of  money  are  advanced  to 


OF  CONTRACTS.  87 

form  part  of  a  business-capital^  on  condition  that  the 
lender  shall  incur  all  the  loss^  and  have  none  of 
the  gain,  are  not  of  partnership,  but  are  consistent 
with  justice,  being  of  the  nature  of  conditional  gifts. 
Partnerships  may  be  dissolved : — 
By  the  mutual  consent  which  produced  them — 
On  the  complete  accomplishment  of  the  partnership 
business;  for  then  the  wills  and  obligations  of  all  the 
partners  are  satisfied;  or  at  the  time  mutually  limited, 
for  the  same  reason — 

On  failure,  by  either  party,  of  the  express  condi- 
tion of  rendering  an  equivalent  to  the  common  stock, 
if  the  partnership  were  not  to  go  on  but  upon  such 
condition  being  performed.  For  this  is  fairly  to  be 
taken  as  a  non-complying  determination  of  the  part- 
nership— 

By  death  of  one  of  the  partners,  if  labor,  which 
is  a  personal  obligation,  and  does  not  descend  to  the 
next  of  kin,  formed  a  part  of  the  deceased's  duty. 

On  the  dissolution,  each  partner  is  to  draw  out,  ac- 
cording to  the  value  of  what  he  has  contributed. 

XXI.  Contracts  of  chance  are  known  by  the  name  or contracta 

'*  of  chance«  & 

of  wagers,  and  games.  ^^^ 

Wagers  are  where  two  or  more  either  part  with 
stakes,  or  are  trustees  for  stakes,  forming  a  joint  or 
common  stock  until  the  wager  is  decided,  when  the 
distribution  takes  place  according  to  the  decision. 
They  have,  for  this  reason,  been  called  partnerships. 
Each  party  must  have  an  equality  of  knowledge,  un- 
less the  personal  acquaintance  with  the  fact  be  stated 
and  waived ;  or  be  obvious  to  the  ignorant  party  at  the 
making  of  the  contract.     The  deposit  of  each  person  is 
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the  purchase-money  for  his  equal  interest  in  the  whole 
stock.  Each  party  should  deposit  as  much  as  his 
chance  is  worth.  The  parties  must  therefore  have  an 
equal  chance  of  winning  the  whole  stock,  suliject  of 
course  to  the  exception  of  waiver  above  mentioned. 

In  games,  the  stake  of  my  antagonist  should,  in 
strictness,  so  far  exceed  mine,  as  his  skill  exceeds  mine. 
Our  interests  will  then  be  equal.  But  as  this  exact 
equality  seldom  exists,  and  is  still  more  seldom  ascer- 
tainable, games  are  fair,  when  one  party  takes  no  ad- 
vantage, which  the  other  does  not  intend  to  give* 
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CHAPTER  X. 


OF  TRUTH  AND  OATHS. 

§  I.  IT  is  our  duty  to  treat  every  thing  as  of  its  ow  duty  to 
real  nature,  and  not  to  deceive  others.     All  infractions  truth  explain- 

ed. 

of  fidelity  are  breaches  of  the  right  which  we  confer 
upon  those  whom  we  contract  with,  or  promise  to. 
If  we  do  not  express  what  we  think  to  those  with  whom 
we  contract  to  do  so,  we  do  not  comply  with  what  we 
have  vested  in  them  a  right  to  demand  of  us.  By  pro- 
fessing to  give  information  to  a  man,  I  tacitly  consent 
to  tell  him  the  truth.  There  is  then  an  obligation  on 
me  to  do  so,  and  there  is  a  resulting  right  in  him  to 
demand  the  truth  of  me.  If,  by  wilfully  deceiving  him, 
whether  by  speech  or  action,  I  infringe  upon  his  right 
to  know  the  truth,  I  then  do  to  him  an  unlawful  inju- 
ry (a).  The  falsehood  may  be  of  little  damage  to  him; 
but  of  that  I  am  not  the  fit  person  to  judge.  The  pre- 
tence raised  by  me,  of  the  unimportance  of  the  injury 

(a)  See  Godw.  Pol.  Just.  i.  p.  238.— Herodot.  lib.  i.  sec.  ]38.— Cic.  Off* 
lib.  iii.  c.  29. — Tyrr.  L.  of  Nature,  c.  4,  sec.  14. — Grove's  Mor.  Phil.  ii.  c.  1 1. 
— Tillots.  Serm.  on  Sincerity. — Countess  Aranda's  Ideas  of  the  Noblesse, 
part  iii.  11th  ch.— Turnb.  Hein,  lib.  i.  sec.  202.— Paley,  i.  book  3,  part  i. 
c.  15. 
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will  not  justify  its  infliction.  The  faculty  of  speech 
was  given  to  us  for  the  purpose  of  frankly  expressing 
our  ideas  to  others^  and  not  fot  the  object  of  decep- 
tion. The  truth  is  to  be  expected  from  him  who  se- 
riously speaks  to  another,  unless  there  be  an  obvious- 
ly-virtuous reason  for  its  concealment.  Society  can- 
not exist  happily,  without  an  exercise  of  judgment. — 
Judgment  cannot  be  formed  by  men,  without  a  de- 
pendance  upon  the  assurances  of  others.  The  per- 
formance of  such  assurances,  therefore,  is  essential 
to  the  welfare  of  society,  and  is  the  necessary  duty 
of  man. 

Breaches  of  truth  are  by  speech,  by  action,  or  by 
omission. 

A  lie  is  a  corrupt  and  inexcusable  falsehood.  A 
man  does  not  utter  a  Ue,  unless  there  be  a  criminal  in- 
tention to  deceive. 

Lawfliican-        H*  The  following  concealments  of  the  truth  are  law- 

cealment  of       a  i 
the  truth.  lUl  I 

By  silence,  unless  the  party  would  be  immediately 
injured  by  it;  for  we  give  to  him  no  right.  But  if  in- 
jury would  ensue,  the  concealment  is  unlawful,  as  do- 
ing him  causeless  harm- 
By  custom  well  established  and  generally  known,  as 
in  the  complimentary  subscription  to  a  letter,  or  in  the 
precatory  declaration  at  the  foot  of  a  petition.  It  is 
upon  this  ground,  that  the  denial  of  a  master,  by  his 
servant,  is  justifiable  (a).  But  it  is  the  master's  duty 
to  explain  to  the  domestic,  that  such  denial  is  not  a 
corrupt  breach  of  truth ;  but  is,  according  to  the  fash- 

(a)  See  contra: — Godwin.  Pol.  Just,  i,  pp.  26,  246,  &  266. 
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ion  of  the  times,  another  mode  of  saying  that  he  is 
engaged,  or  does  not  desire  to  see  the  visitant — 

Where  we  have  given  authority  to  an  individual 
over  us,  for  a  particular  lawful  purpose,  and  that  pur- 
pose cannot  be  gained  without  deception.  Thus  a 
master  is  not  always  bound  to  tell  the  truth  to  his 
servants,  nor  a  surgeon  to  his  patient,  nor  an  officer  to 
his  soldiers.  Nature  also  allows  us,  in  some  cases,  to 
withhold  the  truth  from  madmen,  idiots,  and  infants ; 
who  do  not,  in  such  instances,  acquire  rights  by  pro- 
Huses.  But  we  are  not  therefore  justified  in  telling  to 
them  falsehoods  which  may  injure  them — 

Where  there  is  no  promise  implied :  as  in  the  state- 
ments of  fictitious  compositions ;  which  profess  only  to 
amuse  and  instruct,  and  do  not  undertake  to  state  facts. 
But  this  will  not  apply  to  historians.  An  intruder  listen- 
ing to  the  conversation  of  two  persons,  may  lawfully  be 
deceived.  In  this  rule  are  included  doubtful  signs,  as  in 
the  instance  of  shutting  the  outer  doors  of  the  rooms  of 
a  student  at  a  college;  which,  at  first  sight,  in  the  day- 
time, raises  the  presiunption  that  the  resident  is  not  at 
home ;  but  he  may  be  engaged  with  select  company, 
or  in  study,  or  desire  not  to  be  interrupted.  It  has 
been  much  doubted  how  far  this  principle  may  be  ex- 
tended— as  far,  I  apprehend,  as  common  custom,  and 
the  known  forms  of  the  world  will  justify  it.  The 
forms  and  circumstances  of  society  should  often  be 
considered  in  judging  of  moral  acts;  and  particularly 
in  cases  of  disputed  veracity.  The  title  of  "  Friend !" 
addressed  to  Judas,  by  the  founder  of  our  divine  faith, 
is  a  striking  illustration  of  this  principle — 

In  war:  for  an  adversary  can  never  be  presumed 
to  contract  to  give  information  injurious  to  himself. 
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But  in  terminating  war^  deceptions  are  unjustifiable. 
Nor  are  we  obliged  to  tell  the  truth  to  persons  who 
use  fraud,  force,  or  fear,  to  extort  confessions  from  us; 
for  then  there  is  no  free  and  binding  consent. 

For  clearly-virtuous  objects,  in  those  cases  in  which 
the  end  will  justify  the  means  (o). 

It  will  be  seen,  therefore,  that  the  obligation  to  tell 
the  truth,  exists  only  where  there  is  a  right,  in  the  per- 
son told,  to  know  it. 


Definition, 
object,  na- 
ture, and  ob- 
ligation of 
oaths. 


III.  An  oath  (6)  is  a  solemn  appeal  to  God  to  wit- 
ness the  truth  of  an  assertion,  and  whereby  we  gene- 
rally profess  to  renounce  his  mercy  if  we  depose 
falsely. 

Oaths  are  made  to  satisfy  others  of  our  truth. 
They  are  said  to  be  all  of  a  promissory  character  (c) ;  but 
they  may,  for  the  sake  of  classification,  be  properly 
divided  into: — 

Assertory,  which  declare  the  existence  of  what  is 
past,  and  Promissory,  which  declare  what  our  future 
conduct  shall  be. 

Oaths  being  intended  to  confirm  our  statements, 
necessarily  involve  a  promise  of  strict  veracity.  It  is 
sophistry  to  argue  that  an  invocation  to  the  Deity,  on 
the  occasion  of  an  assertion,  is  not  a  tacit  renounce- 
ment of  his  favor,  if  we  swear  falsely.     Such  an  argu- 


(a)  See  My  Thought  Book,  p.  18. 

(b)  See  Maimonides  de  Jurejurando. — Jac.  Lydius  de  Juramento. — 
Grot  book  ii.  c.  13.— My  Thought  Book,  p.  237.— -God w.  Pol.  Just.  ii.  p. 
631.— Cic.  Off.  lib.  iii.  c.  10.— Spav.  Puff.  i.  p.  169.— Herporton  Oaths.— 
Herodot  lib.  vi.  sec.  74,  and  lib.  vii.  sec.  122. 

(c)  See  Ruth.  Inst.  vol.  i.— Tumb.  Hein.  I  sec.  206.— Spav.  Puff.  ii. 
p.  19. 
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ment  can  be  grounded  only  upon  a  supposition,  that  we 
are  not  aware  that  by  calling  upon  God  to  witness  the 
truth  of  a  fact,  which  we  know  to  be  false,  we  volun- 
tarily expose  ourselves  to  his  just  displeasure  and 
punishment. 


IV.  Forms  of  solemnity  are  expedient  in  the  ad-  ofthefonM 

•    •.-•  I*         jt  •  Jii"  A^         *  of  oaths. 

ministration  oi  oaths,  m  order  to  impress  the  juror 
with  serious  notions  of  the  act  of  swearing.  But  no 
particular  external  form  is  necessary.  It  is  sufficient 
that  the  person  swearing  invokes  the  Divinity  of  his 
belief,  either  immediately  by  name,  or  figuratively,  by 
a  type  of  his  creation.  With  Christians,  the  kissing 
the  received  writings,  appears  to  be  the  most  impres- 
sive and  respectful  ceremony.  It  is  indispensable  that 
we  firmly  beUeve  in  the  Deity  whom  we  appeal  to,  and 
in  his  power  and  will  to  punish  falsehood  (a).  But  it 
is  not  essential  to  the  vaUdity  of  the  oath,  that  such 
God  of  our  adoration  should  be  the  one  true  Spirit 
whom  Christians  worship.  The  form  also  of  the  oath 
should  be  conformable  to  the  juror*s  persuasion  of 
obligation. 

V.  The  obligation  to  observe  an  oath  is  not  distinct  of  uieobuga- 
from  the  promise  which  it  is  intended  to  confirm  by  the  serve  them. 
danger  of  punishment.     It  only  strengthens  externally 

the  original  pact,  and  renders  its  infraction  subject  to  a 
higher  penalty.  It  does  not  add  to  the  obligation. 
The  duty  which  we  are  under  not  to  profane  the  ma- 
jesty of  God,  by  appealing  to  him  as  a  sacred  witness 


(a)  See  Turnb.  Hein.  i.  sec.  207. — Spav.  Puff.  ii.  p.  11. — Hobbcs.  Harl. 
MSS.  1325,  p.  132. 
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of  the  pretended  truth  of  that  which  is  really  false,  is 
obvious  to  all  who  know  his  power  and  perfections* 


Oftheinter- 
pretadon  of 
oaths. 


VI.  Oaths  are  binding  where  there  are  outward 
signs  of  an  intention  to  swear,  notwithstanding  mental 
reservations.  The  palpable  meaning  of  the  person 
imposing  the  oath,  is  the  test  of  its  construction. 

Established  marks  of  expression  represent  the  in- 
tentions of  the  individual.  To  pretend  not  to  do  that 
which,  to  all  human  appearance  and  imderstanding, 
we  actually  do,  is  absurd.  The  excuse  that  God 
knows  our  hearts,  and  cannot  be  deceived,  does  not 
release  us  from  the  penalties  to  which  we  freely  expose 
ourselves,  by  solemnly  confirming  an  obligation  which 
we  owe  to  a  hiunan  being.  The  effect  of  obligations 
depends  upon  the  outward  expression  of  our  intentions: 
not  upon  our  inward  feelings  or  scruples,  which  are 
unknown  to  others. 


Of  the  secu- 
rity whidi 
they  give. 


VII.  The  security  which  oaths  give  consists  in  the 
voluntary  subjection  of  the  juror  to  punishment,  if  he 
swear  falsely.  The  fear  of  incurring  God's  displea- 
sure, by  false  swearing,  conveys  to  the  juree  a  stronger 
assurance  of  the  j  uror's  veracity.  Falsehood  is  a  crime. 
Perjury  is  falsehood  and  profanity  combined ;  and  is 
therefore  a  deeper  offence.  Falsehood  must  anticipate 
punishment,  but  may  expect  forgiveness  much  sooner 
than  profane  swearing. 


Of  the  solemn       VIII.  Solemu  affirmations,  such  as  those  resorted  to 

declarations  ni^rxi 

of  non-Jurists,  by  the  people  called  *  Quakers,  do  not  convey  so  high 


(a)  SeeHobbes.  Harl.  MSS.  1325,  p.  132. 


OE  TRUTH  AND  OATHS.  95 

a  pledge  of  truth  as  oaths.  But  they  are  not  pro- 
perly considered  as  merely  light  or  unstrengthened 
assertions. 

IX.  It  is  not  expedient  that  oaths,  which  require  ofo*thsby 
corporeal  solemnities,  should  be  taken  by  proxy,  es- 
pecially as  it  may  be  difficult  sometimes  to  ascertain 
how  far  the  agent  is  authorised  to  swear.  But  a  man 
may  naturally  empower  another  to  go  through  certain 
forms  of  an  oath  for  him,  and  he  is  bound  by  it  so  far 
as  the  agent  follows  the  authority  of  his  principal,  but 
not  fiirther. 


X.  A  binding  vow  (o)  is  a  promise  whereby  we  ofaoiemn 
oblige  ourselves  to  God  to  act  in  a  particular  lawful 
manner.     Vows  which  we  have  reason  to  believe  that 

God  will  not  accept,  are  not  binding.  Others  are  so. 
God  cannot  expect  us  to  perform  vows  promising  the 
doing  of  acts  displeasing  to  him.  But  we  are  under 
an  obUgation  to  perform  such  promises  to  him  as 
are  consistent  with  his  will.  And  it  is  highly  irre- 
verent conduct  towards  him,  either  to  vow  to  do  an 
unlawful  act,  or  not  to  perform  a  lawful  vow. 

XI.  All  oaths   confirmatory  of  void  promises  are  ofToidotths. 
invaUd.    The  before-stated  principles,  therefore,  which 
govern  the  validity  of  promises  (6),  regulate  that  of 

oaths  also. 

Oaths  made  to  robbers  and  criminals  are  not  essen- 


(a)  See  Herodot.  lib.  I  sec.  74,  and  lib.  iv.  sec.  70. — Civil  and  Natural 
Hist  of  Siam. — Larcher. — Le  Fere  Daniel,  Hist,  de  France,  torn.  x.  p. 
532,  4to. 

(6)  See  Ch.  8,  sec.  3. 
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tially  void  on  account  of  the  character  of  the  persons 
to  whom  they  are  made ;  for  those  to  whom  we  give 
claims  may  justly  demand  them  of  us;  but  their  validity 
may  be  ascertained  by  trying  them  by  the  tests  of 
binding  promises. 


Of  juron* 
heiiB. 


XII.  Oaths,  being  personal  acts,  are  binding  only 
upon  the  person  swearing.  A  man  cannot  renounce 
the  favor  of  God  towards  others.  At  the  most  he  can 
effectually  call  for  the  Deity's  displeasure  upon  himself 
only.  The  penalty,  therefore,  of  a  false  oath  can 
attach  but  to  him.  And  neither  his  heirs  nor  any 
other  persons  on  earth  are  bound  by  his  solemn  pro- 
testations or  imprecations. 


Of  unnecflh 
nryoftths. 


XIII.  The  reverence  which  we  are  bound  to  enter- 
tain for  God,  should  induce  us  not  to  call  for  assevera- 
tions in  his  most  holy  name,  oftener  than  necessity  im- 
peratively requires. 
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CHAPTER  XI. 


OF  THE  RIGHT  OF  PERSONAL  DEFENCE. 

§  I.  THE  right  of  personal  defence  (a)  is  the  right  DeOnitkn 

.Slid  nfttuic  of 

which  we  have  to  protect  ourselves,  by  all  necessary  ^^ 
means,  against  unjust  injuries  to  our  persons  or  pro- 
perty. The  law  of  nature  allows  us  to  defend  our- 
selves in  the  exercise  of  all  the  rights  which  we  possess 
consistently  with  that  law.  For  to  have  an  individual 
proprietorship  in  a  thing  which  any  one  else  may,  at 
pl^sure,  take  from  us,  or  molest  us  in  the  possession 
of,  without  our  having  a  right  of  resistance,  is  a  contra- 
dictory absurdity. 

II.  Natural  law,  which  is  ever  consistent,  allows  us  its  extent. 
to  use  aU  the  necessary  means  of  self-protection.  He, 
therefore,  who  attempts  to  injure  us,  by  breaking  in 
upon  our  rights,  subjects  himself  to  our  indefinite  ex- 
ercise of  such  remedies  as  his  aggression  and  our 
natural  enjoyment  render  necessary  to  avoid  the  im- 
pending harm.  We  are  not  obliged  to  submit  to  any 
causeless  injury,  whether  it  proceed  from  an  innocenti 
or  from  a  malicious  design. 

(a)  See  Rulh.  Inst.  I  p.  372. 
H 
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The  law  of  nature  does  not  prescribe  any  particular 
means  of  de&nce,  for  if  it  did,  those  means  only  could 
be  resorted  to ;  and  it  would  be  open  to  the  violators 
of  rights,  to  take  any  measures  for  the  rendering  such 
prescribed  modes  abortive:  and  we  should  have  no 
right  of  self-defence  when  they  failed  in  effect. 

These  two  fundamental  principles  should  guide  all 
our  enquiries  upon  this  subject. 

Defence  or  non-defence  is  optional  with  the  party 
attacked.  The  former  is  taught  by  prudence.  The 
law  of  nature,  although  it  permits,  does  not  expressly 
command,  us  to  defend  ourselves  against  every  injury. 
It  is  consistent  with  the  law,  because  it  is  not  forbidden 
by  it ;  but  it  is  not  one  of  its  obligatory  precepts.  But 
benevolence  is  injoined  towards  all  mankind.  We  are, 
therefore,  bound  to  exercise  our  right  of  self-defence 
with  mercy.  To  avail  ourselves  of  every  trifling  op- 
portunity of  affront  or  attack,  with  unrelenting  severity, 
cannot  be  agreeable  to  our  duty  of  benevolence.  The 
world  would  not  enjoy  the  slightest  comfort  or  repose, 
if  the  least  deprivations  of  our  strict  rights  were  always 
to  be  met  with  violence  or  expiation.  We  should  vin- 
dicate our  own  claims,  with  reference  to  the  enjoy- 
ments of  others.  We  should  consider  the  happiness 
of  another  to  be  as  important  in  the  general  scale  of 
existence  as  our  own.  But  we  are  not  required  to 
regard  it  as  of  superior  importance.  If  a  man,  know- 
ing that  I  possess  certain  rights,  wilfully  attempt,  by 
force,  to  deprive  me  of  them,  the  protection  of  myself 
^gainst  his  causeless  and  therefore  unjustifiable  harm, 
is  not  unjust ;  nor  is  it  inconsistent  with  benevolence^ 
which  does  not  require  me  to  be  more  tender  of  an 
aggressor's  safety  than  of  my  comfort. 


OF   PERSONAL   DEFENCE.  99 

III.  If  a  man's  life  be  attacked  in  any  way,  he  is  at  Defence  or 
Kberty  to  do  whatever  is,  in  his  judgment,  actually 
necessary  for  self-preservation.  The  end  is  justifiable, 
and  the  means  necessary  for  its  accomplishment  are  so 
too.  Benevolence  recommends  us  to  be  as  mild  as  we 
can  in  our  inflictions,  but  a  man  whose  life  is  in  danger 
has  seldom  the  coolness  of  judgment  necessary  for  cal- 
culating deliberation. 

If,  again,  his  life  be  but  seriously  threatened,  he 
may,  in  a  state  of  nature,  forcibly  insist  upon  security 
for  his  protection.  For  he  is  not  bound  to  wait  in 
constant  terror  of  his  life,  until  it  is  actually  attacked, 
and  at  the  time  of  which  attack,  the  varying  circum- 
stances of  life  may  place  him  in  an  almost  defenceless 
situation.  In  proportion  to  the  moral  certainty  of  the 
person  threatened,  that  his  life  is  in  danger,  he  has  a 
right  to  demand  pledges  for  his  future  safety,  and  to 
enforce  that  demand,  if  necessary.  The  party  threat- 
ened may  apply  armed,  to  his  threatener,  and  demand 
security;  and  if  it  be  refused,  he  may  so  wound  his 
enemy  as  to  disable  him  from  self-defence,  and  may 
then  imprison  him  imtil  the  demand  is  complied  with. 
If  imprisonment  be,  from  circumstances,  in  the  judg- 
ment of  the  injured  party,  impossible  orunaccomplish- 
able,  then  life  may  be  attacked.  The  law  of  nature 
highly  respects  the  Hves  of  all  men :  their  loss  is  irre- 
parable. Without  an  endeavour  to  imprison,  life  may 
not  be  so  taken  away.  At  the  same  time,  I  am  in- 
dUoied  to  think,  that  in  the  eye  of  God,  the  deprivation 
of  life,  under  such  circumstances,  would  not  be  a  great 
crime ;  for  he  will  allow  much  for  that  ardent  love  of 
life  which  he  has  implanted  in  us. 

We  may  forcibly  resist,  even  to  the  taking  away  of 
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life,  if  necessary,  the  attacks  or  impediments  of  the 
innocent,  made  under  the  influence  of  error  or  ignor- 
ance,  as  well  as  of  the  guilty,  made  with  design ;  when 
we  are  in  immediate  danger  of  causeless  harm  to  our 
persons  (o).  But  if  two  persons  be  in  danger,  and 
something  belonging  to  one  may  be  the  means  of  safety, 
the  owner  is  entitled  to  the  preference.  And  the  Ufe 
of  a  person,  manifestly  of  more  general  importance  to 
mankind,  should  be  preferred.  Any  one  may  be  pre- 
vented from  placing  our  Uves  in  imminent  danger  (6). 
There  must,  in  these  cases,  be  a  moral  certainty  of  in- 
tention. If  the  life  of  an  innocent  person  be  taken 
away  in  self-defence,  it  is  but  just  to  provide,  as  well 
as  we  can,  for  the  loss  of  his  dependants. 

Defence  of  IV«  If  a  uiau's  limbs  be  in  danger,  he  may  use  such 
means  as  are  necessary  for  their  protection,  even  to 
the  extinction  of  Ufe.  For  the  attacking  party  gives 
him  a  general  right  to  attain  the  self-preserving  end  in 
view.  Our  liberty  to  use  our  Umbs  would  be  of  Uttle 
service,  if  we  were  under  an  obligation  to  submit  to 
any  injuries  attempted  to  be  done  to  them. 

Resistance  to  slight  personal  attacks  is  lawful ;  and 
such  means  may  be  adopted  for  the  purpose  as  the 
avoidance  of  further  injury  renders  necessary ;  but  if 
we  were  to  kill  another  on  so  slight  a  ground  as  a 
trifling  pinch,  or  a  gentle  blow,  we  should  not  obey 
the  law  of  nature  (c),  which  requires  us  to  love  another 
as  ourselves.     If  we  place  more  regard  upon  our  suf- 


(a)  See  Spav.  Puff.  i.  p.  204  and  223.— GroU  book  xl  c  1,  sec.  9. 

(b)  See  ditto,  i.  p.  224. 

(c)  See  contra: — Spav.  Puff. 
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fering  a  very  little  pain,  than  upon  the  life  itself  of 
another,  we  evidently  disobey  that  law. 

V.  The  principles  lastly  stated  govern  also  the  de-  ^^5j[ 
fence  of  personal  Uberty.  ^' 

VI.  If  a  forcible  attempt  be  made  by  a  member  of  Defence  of 

*  •'  chastity. 

'either  sex,  upon  the  chastity  of  one  of  the  other,  the 
same  principle  before  stated,  of  using  all  necessary 
means  of  resistance,  will  apply  to  the  case,  and  the  life 
of  the  ravisher  may  be  taken  away  (o),  if,  in  the  judg- 
ment of  the  person  attacked,  that  infliction  be  neces- 
sary for  protection's  sake.  For  another  has  no  more 
right  to  the  disposal  or  use  of  a  person's  body,  than  he 
has  to  maim  or  kill  that  body. 

VII.  The  same  reason — that  of  the  natural  law  not  Defence  of 

goods. 

requiring  us  to  part  with  our  rights,  before  applied, 
will  solve  the  question — to  what  extent  we  may  exercise 
the  right  of  protecting  our  goods.  We  may  use  all 
tsuch  modes  of  resistance  against  the  attempts  of  rob- 
bers,  as  their  violence  renders  necessary  for  the  pro- 
tection  of  our  property,  even  to  the  deprivation  of 
life  (6). 

It  has  been  supposed  to  be  inconsistent  with  bene- 
Tolence,  to  deprive  a  robber  of  life ;  but  if  we  have 
natural  liberty  to  defend  our  goods,  and  we  take  no 
means  of  protecting  them  but  what  his  attack  renders 
necessary,  we  cannot  infringe  upon  what  benevolence 

(a)  See  Just  Inst.  4.  3.  2.— Civ.  L.  Digest,  48.  8.  1.  4.— Grove's  Mor. 
FhU.  ii.  p.  358.— Paley,  ii.  c.  1. 

(b)  See  Laws  of  Moses  and  Solon. — Spav.  Puff.  L  p.  215. — Buddsus. 
Elem.  Phil.  11.  par.  c.  4.  sec.  3.  U.^Rutb.  Iast.i.  p.  389. 


102 


OF  THE   RIGHT 

requires  of  us.  For  benevolence  is  a  law  of  nature, 
and  there  ia  no  branch  of  natural  law  inconsistent  with 
another  branch  of  it.  Benevolence,  on  this  subject, 
requires  no  more  than  that  we  should  exercise  our  own 
rights,  with  as  httle  injury  to  others  as  possible.  A 
benevolent  man  wiU  never  set  up  triflmg  advantages  in 
opposition  to  hfe — the  most  precious  of  all  things. 
But  charity  towards  others  does  not  injoin  us  to  sur^ 
render  that  which  is  valuable  to  us,  or  which  is  neces^ 
sary  to  the  happiness  of  our  immediate  connexions,  out 
of  a  fearfulness  of  being  the  innocent  instruments  of 
the  plunderer's  loss.  A  notice,  however,  to  a  robber, 
that  we  shall  strictly  exercise  our  natural  right  to  it» 
full  extent,  is  a  merciful  and  courageous  precaution. 
But  even  this  cannot  be  positively  required,  as  it  may, 
by  placing  the  assailant  on  his  guard,  avert  the  effec- 
tuality of  defence. 

It  is  inconsistent  with  the  law  of  nature  to  be  con-- 
cemed  in  frivolous  contentions,  about  things  of  no  real 
importance.  But  we  are  not  obliged  to  suffer  unjust 
inflictions  unresistingly,  merely  because  the  injury  is 
not  of  much  moment.  If  we  submit  to  trifling  oppres- 
sions, we  must  expect  great  ones  to  succeed  (o).  Op- 
pressors calculate  upon  advancing  their  pretensions  by 
imperceptible  degrees.  We  therefore  resist  appa- 
rently trifling  injuries,  in  order  that  we  may  not  ulti- 
mately suffer  great  evils. 


Of  dfifteoB  of 


haaSTSd  VIII.  In  Stating  the  law  relative  to  the  defence  of 
personal  honor,  it  is  important  first  to  consider  what 
that  honor  really  is.     For  the  vain  and  selfish  notions 


(a)  See  Thomas's  Argument  for  Fublicity  of  Courts  of  Justice. 
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of  some  are^  properly  speakings  of  a  grossly  dishonor* 
able  character,  although  they  arrogate  to  themselves 
the  feeling  of  being  acutely  sensible  of  every  imputa* 
tion^  The  tenacity  of  such  men  is  often  the  doak  for 
knavery  and  unworthy  feelingo 

We  cannot  expect  to  live  in  such  a  world  as  this 
without  receiving  occasional  aflfronts,  and, we  should 
bear  many  of  them  patiently ;  and  all  of  them  with  true 
dignity. 

To  be  a  man  of  honor,  is  to  obey  the  code  of  nature, 
and  to  deserve  the  admiration  of  mankind  in  general. 
Actions,  to  judge  of  their  honorable  or  dishonorable 
nature,  should  be  viewed  in  all  their  parts.  Duelling 
is,  to  a  certain  extent,  beneficial,  but  it  is  in  a  greater 
degree  injurious.  It  is,  properly  speaking,  neither  a 
remedy  nor  a  punishment  for  supposed  wrong,  but  it 
rather  tends  to  increase  the  evil.  It  is  glorious  to  bear 
an  evil  with  greatness  of  souL  It  is  base  pettily  to  resent 
it.  And  duelling  appears  to  be  contrary  to  the  law  of 
nature.  For  if  we  may  not  lawfully  kill  ourselves,  how 
can  we  voluntarily  subject  our  lives  to  premeditated 
and  easily-avoidable  danger,  without  breaking  the  law? 
Mere  imputations  on  our  character,  do  not,  in  ordinary 
cases,  subject  us  to  irreparable  injury.  We  should 
have  ourselves  held  in  higher  estimation  by  the  world, 
than  to  be  injured  by  every  passing  breath  of  report. 
And  the  law  of  nature  does  not  justify  us,  either  in 
placing  our  Ufe  in  immediate  and  needless  danger,  or 
in  killing  another,  because  of  his  having  told  a  he  in- 
jurious to  our  reputation  (o).     At  the  same  time,  it 


(a)  See  Cic.  Off.  lib.  i.  ell  and  25. — Paley,  i.  book  I  c.  2,  and  book 
iii.  part  2,  c.  9.— Rushworth  Abridged,  vol.  ii.  p.  58. — Aristot.  ad  Nic.  lib. 
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permits  us  to  require  of  him,  either  a  compensation  for 
his  doing  us  causeless  harm,  or,  if  he  be  unable  to  make 
that  compensation,  then  a  pledge,  that  our  character, 
which  is  of  so  much  importance  to  us,  shall  not  be 
wantonly  and  unjustly  attacked  again  by  him ;  or,  in 
default  of  these,  we  may  inflict  a  slight  punishment. 
Otherwise  we  should  be  without  a  remedy  for  a  noto- 
rious wrong.  How  this  pledge  maybe  demanded,  has 
appeared  in  the  third  section.  Some  have  contended 
that  we  may  punish  the  libeller  at  discretion,  even  so 
far  as  to  inflict  the  loss  of  life ;  but  this  is  vague  reason- 
ing, and  the  reader  will  perceive  how  inconsistent  it  is 
with  benevolence. 

iv.  c.  5.— Spav.  Puff.  ii.  p.  320  and  326.--Hob.  Lev.  c  10. — Godw.  PoL 
Just.  i.  p.  94. — Montesq.  Eip.  d.  L.  liv.  xxviii.  c.  20. — Vatt  book  i.  c.  IS.^* 
Ruth.  Inst  ii.  p.  183; 
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CHAPTER  XII. 


OF  iUaPABATION  FOR  INJURIES. 


§1.  REPARATION  (o)  is  a  compensation  made  for  DefiniUonof 
causeless  or  imjust  injiury  inflicted  by  one  man  upon 
another^  occasioning  him  a  loss,  which  the  injured  party 
has  a  right  to  demand,  and  insist  upon« 

II.  The  restraint  which  the  law  of  nature  imposes  origin  of  it. 
upon  men  not  to  hurt  one  another,  would  be  ineffectual, 

if  it  did  not  oblige  the  injurer  to  render  reparation. 
For  if  that  law,  when  a  wrong  was  done,  permitted  it 
to  remain  unrepaired,  it  would,  in  effect,  encourage 
the  commission  of  injuries.  The  law,  therefore,  which 
gives  the  right,  confers  not  only  a  power  to  secure  it, 
but  also  a  remedy  for  its  deprivation ;  and  that  remedy 
may  of  course  be  attained  by  reprisals  and  force,  if 
necessary. 

III.  But  to  entitle  the  injured  party  to  reparation,  ^f*®'*^ 
the  right,  which  is  the  subject  of  the  wrong,  must  be 

(a)  See  c.  15. — Grot,  book  ii.  c.  17. — Ruth.  Inst.  i.  p.  399. 
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precise^  definite,  and  perfect ;  otherwise  it  cannot  be 
lescally  ascertained  what  he  has  lost. 

The  breach  of  an  imperfect  right  can  give  no  claim 
to  reparation,  which  is  due  only  when  something  strictly, 
definitely,  and  properly,  an  individual's,  is  taken  away 
from  him.  Thus  an  infraction  of  the  duty  of  benevo- 
lence gives  no  remedy  to  the  neglected  supplicant. 

But  the  prevention  of  another,  by  wilful  deceit  or 
force,  from  enjoying  such  advantages  as  might  have 
arisen  from  suing  for  or  exercising  an  imperfect  right, 
is  a  breach  of  a  perfect  right,  and  entitles  the  party 
incapacitated  to  such  damages  as  his  chance  of  success 
was  reasonably  worth. 

Of acoMwrief.  IV.  Accessorics  (o)  to  an  act  of  wrong  are  liable  to 
make  reparation  in  proportion  to  the  assistance  which 
they  give ;  for  the  damage  is  in  part  to  be  attributed  to 
them.    Accessories  in  the  higher  degree  are : — 

By  acts : — 

By  personal  assistance. 

By  hiring. 

By  command,  having  authority. 

By  consent,  it  being  necessary. 

By  open  protection  of  principal  afterwards. 

By  privately  harboring  him. 

By  omissions : — 

By  non-constraint,  having  authority  to  constrain  (ft). 

By  not  forbidding,  having  authority. 

(a)  See  c  13.  sec.  16. — Bl.  Com.  iv.  c.  3.— 1  Hale,  P.  C.  615.— Post 
350.— 3  Inst.  138 — 2  Hawk.  P.  C.  315.— Stierahook  de  Jure  Goth.  Kb. 
iii.  c.  5. — Spav.  Puff.  i.  p.  67  and  237. 

(b)  See  Senec.  Troad.  L.  289.— Curcellsei  Compend.  £tb.— Civ.  L.  Dig. 
lib.  iz.  tit.  2. 
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By  non-assistance  of  the  injured  person,  being  under 
an  obligation  to  assist  him. 

By  non-prevention,  having  the  moral  power. 
Accessories  in  the  lower  degree  are  :— 

By  action — i •  e.  by  incitement  or  persuasion. 

By  omission  :— 

By  non-dissuasion,  if  they  ought  to  dissuade. 

By  non-discovery,  when  they  are  bound  to  dis- 
cover. 

By  unreasonable  want  of  caution. 

y.  The  injured  party  is  entitled  to  such  damages  Modes  or  e*- 
as  wiU,  as  nearly  as  possible,  mdemnify  him  agamst  ration. 
the  loss  sustained  (a).  For  this  purpose,  the  follow- 
ing are  the  general  rules  to  be  observed  in  the  estima- 
tion of  damages :  The  value  of  the  thing,  and  of  its 
profits,  is  to  be  considered.  The  labor  and  expense 
which  the  owner  would  have  been  put  to,  in  realising 
the  profits,  are  to  be  deducted  from  the  gross  value  of 
them.  The  rightful  owner  is  not  bound  to  allow  for 
improvement  in  a  thing  restored  to  him ;  as  such  im- 
provement is  a  wrongful  act  of  alteration,  effected  with- 
out his  consent  (6).  The  injured  party  is  entitled  to 
something  more  than  the  mere  damage ;  as  the  cutting 
off*  of  hope  from  the  mind,  is  an  evil  for  which  he  may 
justly  claim  remuneration.  All  contingencies,  to  which 
the  enjoyment  of  the  thing  was  subject,  and  which 
lessen  its  real  value,  are  to  be  taken  into  consideration. 
Where  several  are  jointly  concerned  in  a  wrong  act, 
and  the  act  of  each  of  them  alone  would  have  produced 

(a)  See  Turnb.  Hein.  i  sec.  212. — Spav.  PufE  i.  p.  286. 
(6)  See  contra: — Grotiuf. 
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the  same  quantum  of  injury^  all  are  separately  liable  to 
make  good  the  whole  damage.  Where  several  persons 
are  jointly  concerned  in  a  wrong  act,  but  the  damage 
done  by  each  of  them  is  divisible  and  distinguishable, 
each  of  them  is  bound  to  make  good  only  so  much  of 
the  whole  damage  as  he  occasioned.  Damages  for 
consequential,  as  well  as  for  immediate  losses,  are  re- 
coverable ;  and  the  professed  intention  of  the  aggres- 
sor is  no  reason  to  lessen  the  amount.  A  joint  wrong- 
doer who  is  compelled  to  pay  the  damage  occasioned 
by  his  injury,  has  no  claim  upon  the  other  for  contri- 
bution, as  a  joint-surety  has,  in  a  case  of  contract. 


whS^ar*.       VI.  The  following  are  the  causeless  losses,  for  which 

tion  is  de-  .  •         •      i  i    -■  i 

mawiabie.      reparation  is  demandabie : — 

Loss  of  Ufe.  The  wilful  depriver  is  bound  to  pay 
for  the  medical  attendance  upon  the  deceased,  and 
to  render  such  reparation  to  those  who  had  a  right  to 
be  maintained  or  served  by  the  deceased,  as  is  fairly 
equivalent  to  their  loss ;  his  fortune,  age,  and  circum- 
stances being  considered.  The  worth  of  their  ex- 
pectation, L  e,  the  value  of  their  interest  in  his  life,  is 
the  reparation  to  be  made. 

Maiming  and  striking.  The  injured  has  a  right  to 
the  medical  charges  which  he  incurs,  and  to  compen- 
sation for  the  pain  which  he  has  suffered,  for  the  loss 
of  time  which  he  has  sustained,  and  will  sustain  in  con- 
sequence; and  for  any  consequential  deformities  or 
scars.     This  right  commences  in  the  womb  (a). 

Unjust  imprisonment.  The  person  imprisoned  has 
a  right  to  damage,  for  his  loss  of  time,  his  anxiety,  and 
any  other  losses  arising  from  the  wrong. 

(a)  Sec  Spav.  Puff.  i.  p.  5. — Exod.  zxi.  22. 
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For  debauching  a  wife  (a).  The  husband  is  entitled  to 
<;ompensation  for  the  loss  of  his  wife's  affections^  and  of 
his  connubial  enjoyment^  the  disturbance  of  the  peace 
and  happiness  of  the  family,  of  which  he  is  the  repre- 
senting head,  and  the  obloquy  which  that  family  sus- 
tains in  consequence.  He  may  also  demand  protec- 
tion from  maintaining  any  spurious  issue,  the  result  of 
the  impure  connexion. 

For  debauching  a  woman  by  force  (6).  In  this  case 
the  ravisher  is  at  the  least  bound  to  make  such  repara- 
tion as  win  bear  the  ravished  harmless  against  her  loss 
of  marriage.  And  a  fine  feeUng  of  justice  dictates 
marriage  with  her  (e),  if  she  be  willing ;  for  that  seems 
the  best  reparation  in  the  power  of  the  aggressor,  and 
puts  her  into  a  situation  to  enjoy  those  connubial  rites, 
from  the  enjoyment  of  which  the  injurer  had  before 
incapacitated  her.  But  I  do  not  agree  with  some 
writers,  in  supposing  that  if  a  female  lose  sight  of  her 
natural  modesty,  and  voluntarily  surrender  her  person 
to  a  man,  without  marriage,  she  is  therefore,  for  her 
own  wrong  act,  entitled  to  recover  damages  fJpom 
him  (d). 

Theft.  The  thief  is  obliged  to  return  the  fair  value 
of  the  thing,  and  of  its  fruits,  and  of  all  loss  sustained 
through  the  robbery. 

Slander.  The  wilful  slanderer  is  under  an  obUga- 
tion  to  acknowledge  the  falsehood  of  his  calumny, 

(a)  See  Civ.  L.  Dig.  48.  5.— Bl.  Com.  iii.  p.  139.— Ruth.  Inst 

(b)  See  Deuteron.  xxii.  25 — Civ.  L.  Cod.  9,  tit  13,  and  9.  9.  22.— F£ 
47.  2.  29.— Bract  lib.  iii.  c  28.— Stiernhook  de  Jure  Sueon.  Ub.  iii.  c  2.— 
LL.  GuL  I.  c.  19.— Glanv.  lib.  Jtiv.  c.  6.— 1  Hale,  P.  C.  631. 

(c)  See  Deut  xxii.  25. 
{d)  See  Ruth.  Inst  contra. 
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and  to  pay  such  damage  as  the  slandered  sustains  from 
it  (a).  The  amount  of  reparation  claimable  is  accord- 
ing to  the  greatness  of  the  accusation^  the  foundation 
for  the  charge,  and  the  manner,  time,  and  motive  of 
pubUcation. 

All  acts  of  spoliation,  unjust  force,  indiscretion,  or 
negligence,  whereby  harm  is  inflicted  {b).  In  them 
are  included  the  acts  of  one's  slaves,  servants,  or 
beasts  (c),  if  arising  from  the  carelessness  of  the  owner. 
It  is  our  duty  so  to  conduct  ourselves,  as  not  to  injure 
any.  If  we  do,  we  must  remedy  the  evil  caused,  so 
fer  as  we  can,  by  paying  the  damage  sustained  from 
our  injury,  so  nearly  as  it  can  be  ascertained.  And  as 
it  is  as  much  a  man's  duty  to  prevent  infliction  of  harm 
by  his  servants  and  cattle,  as  it  is  not  to  do  evil  him- 
self, he  is  equally  liable  for  their  transgressions  upon 
the  rights  and  property  of  others.  But  the  pers<m 
hurt  has  no  right  to  reparation,  if  the  harm  done  would 
not  have  been  inflicted,  but  for  his  immediate  fault ;  as 
no  man  can  take  advantage  of  his  own  wrong. 

(a)  See  Grove's  Mor.  Phil.  ii.  p.  366.— Civ.  L.  Dig.  47.  10.  27.— Ruth. 
Inst — Bl.  Com.  iii.  p.  123,  and  Chitty's  notes  on  ditto. — Finch.  L.  185. — 
Oodw.  Pol.  Just.  ii.  p.  641. 

(d)  See  Spav.  Puff.  i.  p.  56. 

(e)  See  Plut  Solon. 
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OP  PUNISHMENT. 


§1.  PUNISHMENT  is  the  suffering  justly  and  ne-  Deflmuon 

and  nature  o( 

cessarily  inflicted^  against  the  will  of  the  party  (a),  for  it. 
a  voluntarily-evil  act. 

Evils  arising  from  the  order  and  imperfections  of 
human  nature  are  often  improperly  termed  punish- 
ments.    Punishment  is  distinct  from  reparation  (6). 

II.  Guilt  is  an  inclination  to  commit  harm^  ex-  ofguiit^and 

obluntiiXDi 

pressed  by  harm  actually  done.  He  who  has  com-  {ncfientaito 
mitted  a  crime  has  shown  his  neglect  of  reason^  and 
of  the  natural  ties,  and  is  under  an  obligation  to  sub- 
tnit  to  such  punishment  (c)  as  the  offence  calls  for ;  in 
order  that  mankind  may  have  a  security  against  a  re- 
petition of  the  evil.     If  men  have  a  right  to  punish, 

(a)  See  Spav.  Puff.  ii.  p.  306. — Grot  book  iL  c.  20. — Bernard  Norwel 
de  la  Rep.  des  Lett.  Juin.  1706,  p.  648. — Senec.  Mor. — Godw.  PoL  Just.  ii. 
p.  687.— Marquis  Beccaria. — ^Volt.  Comment,  on  Becc. — Dawes  on  Crimes. 
•^Ruth.  Inst.  i.  p.  419. 

(6)  See  Burlamaq.  ii.  p.  186. 

(c)  See  Les  Cinq  Codes.  Code  Penal,  \vr.  3.  dt  1  and  2.— Turnb.  Hein. 
ii,  MC  149 — Quintil.  Dedam.  11. 
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the  punished  must  be  under  a  correlative  obligation  to 
suffer.  But  no  man  is  obliged  either  to  accuse^  or  to 
inflict  sufferings  upon  himself  (a). 

Actions  only,  and  not  thoughts,  are  deserving  of 
punishment. 

Srinds^of         ^^^'  ^^  ^^^^  should  be  pimished  unless  it  clearly 

^^*'*°^***°**°''    appear  that  he  is  guilty.     The  judging  of  the  apparent 

proofs  must  be  guided  by  the  exercise  of  reason.    The 

degree  of  proofs  should  be,  in  some  measure,  regulated 

by  the  extent  of  the  accusation  (6). 

The  justice  of  punishment  depends  upon  the  ends 
which  it  has  in  view.  Men,  in  a  state  of  nature,  can 
punish  only  for  such  offences  as  encroach  upon  their 
perfect  rights,  and  injure  others  besides  the  offenders. 
It  is  consistent  with  the  law  of  nature,  to  take  such 
steps  with  him  who  has  broken  that  law,  as  are  neces-- 
sary  to  secure  men  from  again  sustaining  injuries  from 
the  aggressor,  who  has  manifested  a  disposition  to 
commit  wrong,  unless  prevented.  Every  one  being 
entitled  to  take  care  of  his  own  and  the  general  ad« 
vantage,  the  infliction  of  such  punishment  as  is  essen* 
tial  to  the  object,  is  justifiable  (c).  But  no  punishr 
ment  which  has  not  the  end  of  future  prevention  in 
view,  is  just ;  for  it  is  causeless  harm.  Revenge  cannot 
])e  identified  with  retributive  justice ;  nor  the  latter 
with  cruelty. 

The  first  end  of  punishment  is  to  prevent  future 
offences ;  in  other  words,  to   deter   offenders  from 


(a)  See  Becc  on  Or.  c.  18. — 
(6)  See  Montesq.  Def.  de  L'Esp.  des  Loix. 

(c)  See   Burlamaq.  ii.  p.   184.     Tbomasius.  Jurisp.  Divin.  3.  7— 31, 
oontra:  Turnb.  Hein.ii.  sec.  157  and  193. 
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vice  (a).  Its  two  secondary  ends^  or  rather  its  acci- 
dental effects^  are  the  personal  amendment  of  the 
offender,  and  the  determent  of  others  from  committing 
the  same  crime* 

There  are  four  modes  by  which  the  prevention  of 
future  harm  is  effected  :— 

By  rewarding  its  non-commission — 

By  influencing  the  will,  through  the  infliction  of  cor- 
poreal pimishment — 

By  removing  the  opportunity  of  offending,  through 
imprisonment  or  banishment— 

By  taking  away  the  power  of  committing  sin,  through 
capital  punishment. 

Punishment,  for  the  sake  of  beneficial  example,  and 
in  order  that  its  infliction  may  be  known,  should  be  as 
public  as  possible. 

IV.  Punishment  should  produce  an  overbalance  of  Requuitef 
good.    The  other  just  requisites  of  punishment  are,  that 
it  should  be  as  much  as  possible — 

Necessary,  so  that  without  the  means  the  end  cannot 
be  obtained. 

Unresentfiil,  for  otherwise  it  is  barbarous. 

Equally  applicatory  to  all  persons,  and  therefore  sus- 
ceptible of  degrees,  according  to  circumstances  ration^ 
ally  {Considered  (&). 


(a)  See  Chitty's  Grim.  Law,  and  Starkie's  ditto. — Hawkins*  and  Staund- 
ford's  P.  C. — Becc. — Dawes  on  Crimes. — Russell  on  ditto. — ^Bl.  Com.  iv.  c,  1 . 
— ^Virg.  JBneid,  book  vi.  620,  and  note  thereon. — Cic.  pro  Cluentio,  46. — 
Tumb.  Hein.  ii.  sec.  148. — Spav.  Puff.  11.  sec.  310. — My  Thought  Book, 
p.  351. — Horace,  book.  ill.  ode  24. 

(6)  See  Bentham's  Panopticon  Penitentiary. 
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Palpable^  so  that  the  thoughts  of  the  crime,  and  of 
the  infliction,  may  accompany  each  other;  open  and 
solemn,  that  all  others  may  observe  and  be  impressed 
with  it;  and  inflicted  without  delay,  that  forgiveness 
may  not  be  presumed. 

Beneficial  to  the  injurer^  the  individual  injured,  and 
the  public. 

Revocative,  if  found  to  be  unmerited. 

M«j«u«  V.  The  kind  of  punishment  depends  upon  the  na- 

ture  of  the  evil  act  committed.  Such  degrees  of  pun- 
ishment are  justifiable,  as  have  the  e^ct  of  simply  ob- 
taining that  security  agamst  a  repetition  of  crime,  which 
the  natural  law  permits  us  to  demand,  by  attaching 
such  a  motive  of  fear,  as  more  than  counterbalances  the 
hope  of  self-gratification.  Pimi^bment  should  always 
be  directed  to  the  prevention  of  a  greater  evil  than  that 
of  the  infraction.  The  law  of  nature  does  not  command 
just  punishment;  it  only  tolerates  it.  We  may  require 
a  less  quantity  of  punishment  than  is  necessary  for  our 
security,  but  not  a  greater.  The  degree  of  guilt  in  an 
offender  is  shown: — 

By  the  magnitude  of  the  injury,  in  proportion  to  which 
the  evil  disposition  of  tfa^  criminal  may  be  fairly  esti- 
mated. 

By  the  knowledge  of  the  criminal.  In  proportion  to 
his  clearness  of  information,  should  be  his  avoidance  of 
wrong. 

By  the  peculiar  circiunstances  under  which  the  wrong 
is  committed,  which,  if  they  do  not  entirely  take  away 
either  the  sufferer's  caution,  or  the  injurer's  freedom  of 
action,  may  greatly  restrain  it.  But  the  injurer's  igno- 
rance must  not  be  the  result  of  his  voluntary  act^  to 
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screen  him  from  punishment.  Thus^  a  man  who  be* 
comes  intoxicated  by  a  kind  of  choice^  cannot  after* 
wards  claim  exemption  from  pmiishment  for  a  crime 
eommitted  whilst  inebriated.  The  greatness  or  little- 
ness of  the  temptation,  must  also  necessarily  be  consi- 
dered. 

Punishment  should  not  imnecessarily  render  men 
desperate.  It  is  dear,  that  in  proportion  to  the  of- 
fender s  degree  of  guilt,  should  be  the  quantum  of  pun* 
idhment  inflicted  on  him.  And  the  ever-varying  cir- 
cumstances under  whidx  offences  are  con^nitted,  con- 
stitute the  only  sound  reason  for  aUowing  the  exercise 
of  discretion  ki  awarding  punishment,  not  upon  all 
equally,  for  the  same  offences,  but  differently,  accord- 
kig  to  ^e  following  circumstances  :•< — 

The  relative  situation  of  the  injurer  and  the  person 
iqjuned — 

la  Bome  cases,  Afi  dignity  of  the  person  wronged — 

The  place  where  the  offence  was  eommitted^^^ 

The  abiUty  of  the  offender  to  bear  punishment. 

Punishment  may  also,  consist^itly  with  its  end,  be 
distributed  according  to  die  difficulty  of  preventing 
and  discovering  otkocea* 

Crimes  accompanied  widi  force  ^ould  be  more  se- 
y^tely  ppnished  than  others. 

YI.  The  subject  ofd^e  punishment  dP  death  has  giv-  orthepun- 

.        .  IT-  •  T^    •        •  ^  .    •  iahmentof 

nse  to  much  discussion.     It  is,  m  most  countnes,  death. 


applied  to  die  prevention  of  murder. 

It  should  never  be  in^fiieted  unless  wken  it  appears  to 
be  sanctioned  by  die  laws  of  reason,  nor  excepting  for 
crimes  highly  dangerous  to  mankind;  nor  for  offences 
against  the  repetition  of  which  any  lesser  security  would 
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be  available.  It  is  no  objection  to  it,  that  crimes  of  dif- 
ferent degrees  are  punished  by  its  infliction,  if  the  low- 
est of  those  crimes  require  it. 

In  very  atrocious  ofiences,  public  exposure  or  ana- 
tomical dissection  of  person  may  be  added  to  it,  in  or- 
der to  gradualise  criminal  punishment  as  much  as  pos- 
sible ;  and  in  order  also  to  render  those  offences  less  li- 
able to  commission,  and  the  ideas  of  them  more  terri* 
ble  to  the  beholders. 

The  benevolent  Howard,  with  a  spirit  of  goodness 
equalled  only  by  his  other  acts  of  pure  and  disinterest- 
ed charity,  translated  from  Italian  into  engUsh,  the  ad- 
mirable edict  which  the  grand  duke  of  Tuscany  is-- 
sued  for  the  reform  of  criminal  law  in  his  dominions, 
soon  after  the  appearance  of  the  treatise  of  the  marquis 
of  Beccaria.  The  circulation,  however,  of  Howard's 
pamphlet,  was  unfortunately  but  of  a  private  nature^ 
and  it  is  now  out  of  print.  The  regulations  laid  down 
in  it,  are  of  a  character  too  philosophic,  too  benevolent, 
and  too  useful,  to  be  entirely  passed  over,  in  a  treatise 
of  imiversal  law.  But  the  limits  of  this  work  will  not 
permit  me  to  transcribe  the  truly  royal  rules  of  the- 
edict.  I  must  therefore  satisfy  myself  with  referring 
my  readers  to  the  general  contents  of  the  work  itself, 
which  breathes  a  spirit  of  truly  christian  charity,  losing 
sight  of  all  considerations  of  self,  and  centring  its  glory 
and  its  happiness  in  the  lasting  good  of  mankind.  The 
high-minded  Peter  Leopold  substituted  for  the  capital 
punishment  of  deaths  as  to  men,  the  infliction  of  hard 
labor  for  life;  and  as  to  women,  confinement  in  Bride- 
well (a)  for  life ;  which  kinds  of  infliction  he  termed  ^^  the 

(a)  '' Ergoitolo." 
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last  punishment."  In  abolishing  the  punishment  of 
death,  fonnerly  existing  in  his  dominions,  he  declares 
that "  those  who  are  guilty  of  the  crimes  formerly  deemed 
capital,  and  other  grievous  offences,  should  continue  to 
live,  to  atone,  by  some  good  actions,  for  the  bad  ones 
they  have  coqamitted."  Only  five  murders,  as  it  is  said, 
were  perpetrated  in  the  dominions  of  his  highness  dur- 
ing twenty  years;  whilst  in  the  neighbouring  states,  as- 
sassinations of  the  most  diabolical  kinds  were  of  fre- 
quent occurrence.  As  I  have  presumed  to  speak  of 
the  merits  of  the  edict,  I  am  bound  to  add,  that  per- 
haps some  of  its  prescriptions  are  better  suited  to  a 
small  and  compact  territory,  than  to  a  large  one. 

VII.  Punishment  is  effectual  in  restraining  offences  ^^^J^:- 
}n  proportion  to  its  immediate  infliction,  its  certainty,  ****™®*^ 
and  its  intensity. 

VIII.  Offenders  hope  for  escape  by:—  orthehopeof 
Non-discovery  of  the  offence.                                        ^^^ 
Non-discovery,  after  the  offence  is  known. 

Not  being  punished,  when  discovered. 

The  inefficacy  of  the  punishment. 

Not  suffering  the  full  measure  of  punishment. 

IX.  In  a  state  of  nature,  all  men  are  equal.  Supe-  SJ^hJ^^* 
riority,  therefore,  is  not  necessary  to  qualify  a  person  Jjgj^'^p^- 
to  inflict  punishment.     All  men  have  an  equal  interest 

in  restraining  the  commission  of  injustice;  and  any  man 
may  consequently  punish  (a),  to  prevent  future  crime. 


(a)  See  Genesis,  iv.  14. — Bl.  Com.  iv.  c.  1. — 1  Hale,  P.  C.  13. — Locke  on 
Gov.  book  ii.  sec.  7,  10,  and  125» 
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If^  in  so  doings  he  be  wilfblly  wrongs  he  is  iinswerable 
to  God  and  mankind.  The  passions  of  individuals^  in 
claiming  their  demands^  are  seldom  iminflamed^  and 
men  are  therefore  very  likely  to  punish  unjustly  in  their 
own  cases.  This  is  unavoidable.  And  punishment  by 
others  is  attended  with  inconveniences.  For^  inde- 
pendently of  an  ignorance  of  the  real  facts^  the  offend- 
er is^  in  the  latter  case,  likely  to  incur  a  second  pun- 
ishment for  the  same  offence.  But  any  one  may^  in  a 
state  of  nature,  punish  another^  provided  he  has  never 
been  before  sufficiently  punished  for  the  same  crime. 

Children  and  apprentices  are  liable  to  be  chastised 
by  their  parents  and  masters. 


hMeSpS^       X.  Persons  liable  to  punishment  are  those  who  are 
ishmoit.        naturally  capable  of  committing  crime ;  and  have  shown 
a  vicious  will;  and  have  done  an  unlawful  act. 


Bot^SSetoSI  ^I*  Persons  not  liable  to  pimishment  are  infants, 
who,  not  having  attained  the  age  of  discretion,  do  not 
comprehend  the  distinctions  of  right  and  wrong;  idiots, 
and  lunatics;  and  those  who  have  committed  the  act 
through  unavoidable  compulsion ;  or  through  chance, 
involuntary  misfortune,  or  inevitable  ignorance. 

Persons  should  not  be  punished  for  mere  thoughts, 
trifling  weaknesses,  or  possible  evils.  A  person's 
demerit  before  God  is  not  the  proper  subject  of 
hiunan  trial  and  punishment.  Retribution  should 
never  be  inflicted  in  order  to  gratify  the  feelings  of 
revenge. 

Intoxication  cannot  naturally  excuse  from  punish- 
ment; for  that  would  be  to  let  the  commission  of  one 
crime  save  from  the  punishment  of  another. 
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XII.  The  punishment  of  retaUaticiii(a)5  as  sanction-  ofratidiiitiDa. 
ed  by  the  laws  of  Moses^  was  not  founded  upon  re- 
venge.    By  rendering  the  evil  of  the  punishment  equal 

to  the  evil  of  the  offence — by  causing  the  aggressor  to 
feel  the  injury  of  his  own  wrong,  offences  were  pre- 
vented. 

But  exact  retaliation  can  very  seldom  be  rendered, 
different  individuals  being  differently  circumstanced. 
To  deprive  a  man  with  two  legs,  of  one  of  them,  as  a 
punishment  for  taking  away  the  use  of  the  only  remain- 
ing leg  of  a  fellow  creature,  who  has  been  previously  de- 
prived of  one,  is  not  purely  retaliative.  To  take  away 
fifty  pounds  from  a  rich  man,  is  an  inadequate  piuiish- 
ment  for  his  robbing  another  of  that  siun,  being  all 
that  he  is  worth. 

The  system  of  retaliation  often  disables  for  life,  and 
therefore  prevents  the  offenders  from  exercising  their 
natural  duties.  To  these  objections  may  be  added  its 
occasional  criminality,  indecency,  and  cruelty. 

XIII.  Tortures  (6)  are  to  be  justified,  as  a  punish-  or  torture. 
ment,  only  when  they  are  necessary  to  prevent  the  cri- 
minal from  repeating  his  offence.     They  are  therefore 
unjustifiable,  when  the  punishment  of  death  is  intend- 
ed to  be  inflicted. 

A  right  to  punish  does  not  include  a  discretion  to 
use  criminals  as  we  choose.  And  the  appUcation  of 
torture,  under  the  pretence  of  deterring  others,  is  bar- 
barous cruelty,  inflicted  under  the  name  of  justice. 

(a)  See  Josephus. — Diod.  Sic. — LI.  of  Solon. — Pott.  Ant.  book  L  c  26. — 
Bccc.  c.  15. — Turnb.  Hein.  ii.  sec.  143. — Montesq.  Esp.  d.  L.  liv.  vi.  c.  19. 

(b)  See  Tourreil. — Benth.  Fragm.  on  Gov.  prcf.  p.  23— Montesq;  Esp. 
d.  L.  liv.  vi.  c.  16.— Becc.  on  Cr.  c.  16. 
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Of  the  pro- 
perty (Kcri- 


XIV.  Where  the  end  of  punishing  is  accomplished 
by  a  deprivation  of  go6ds^  we  may  as  lawfully  resort 
to  that  infliction^  as  to  a  corporeal  one. 

Inheritance  is  not  a  law  of  nature ;  and  if  it  were,  it 
could  invest  descendants  with  property  only  by  leaving 
them  in  possession  of  what  their  ancestor  ceases  to 
have  an  interest  in,  at  the  moment  of  dissolution.  Next 
of  kin  are  therefore  not  entitled  to  the  condemned 
goods  of  criminals. 

The  person  injured  has  a  rigid  right  only  to  such 
portion  of  the  criminal's  goods  as  will  repair  the  dam- 
age sustained.  .  But  the  punisher  who  deprives  an 
offender  of  his  right  to  his  goods,  may  claim  them  as 
the  first  occupant. 


Punishment 
does  not  de- 
scend. 


XV.  The  legitimate  end  of  punishment  shows  that 
it  does  not,  properly  speaking,  descend  to  children  or 
relatives.  Guilt  is  a  personal  thing.  The  punishment 
of  the  criminal  often  entails  inconveniences  upon  his  con- 
nexions ;  but  this  is,  from  the  constitution  of  things,  una- 
voidable. Accidental  connexions  will  occasionally  cause 
natural  misfortimes,  as  well  as  natural  benefits.  All  pun- 
ishments are  losses ;  but  all  losses  are  not  punishments. 
All  inflictions  will,  more  or  less,  affect  the  aggressor's 
connexions.  The  fulfilment  of  the  children's  expecta- 
tions is  subject  to  the  conduct  of  the  parent. 


Of  the  pun- 
ishment of  ac- 
cessories. 


XVI.  Accessories  (a)  are  liable  to  punishment,  in 
proportion  to  the  evil  disposition  which  their  acts 
evince.  Their  degrees  of  guilt  have  been  detailed  in 
the  fourth  section  of  the  last  chapter.  Accessories 
can  never  be  guilty  of  a  greater  crime  than  the  princi- 


(a)  See  c.  12,  sec.  4. 
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pals.  They  should  generally  receive  the  same  punish-* 
ment,  if  their  acts  shew  an  equally  evil  disposition. 
It  is  a  false  principle  always  to  consider  the  guilt  of 
an  accessory  in  the  highest  degree — that  of  com- 
mand or  instigation^  as  greater  than  the  guilt  of 
the  principal;  not  only  because  an  act  of  outrage 
is  generally  more  decisive  of  will^  than  an  open  de<* 
sire  that  outrage  shall  be  committed;  but  because 
also  the  instigator  is  often  under  the  influence  of  a  pro-^ 
vocation^  which  does  not  affect  the  actual  aggressor. 
But^  in  the  estimation  of  guilt  in  this  case,  as  in  all 
other  cases,  the  relative  situation  of  the  parties  must 
be  considered.  If  a  father  deny  to  his  young  children 
food  at  home,  and  command  them  to  go  out  and  steal, 
he  is  more  to  be  condemned  than  they.  He  breaks 
his  duty  to  his  children,  as  well  as  to  society:  they 
only  commit  theft. 

XVII.  Any  man  may,  so  far  as  he  is  individually  con-  or  mewy. 
cemed,  naturally  remit  the  punishment  of  another,  but 
not  the  satisfaction  due  to  a  third  person,  for  damage 
sustained. 

Mercy  is  shown  either  by  pardon,  or  complete  re- 
mission; or  mitigation  of  punishment. 

Mercy  is  lawful,  as  the  law  of  nature  does  not  in- 
join  punishment,  but  only  permits  it.  We  have  mo- 
ral power  to  inflict  it.  The  criminal  has  no  right  to 
demand  it.  By  extending  mercy,  we  give  up  our  right, 
but  do  not  break  an  obligation. 

Mercy  should,  above  all  things,  be  extended  to 
those  who  have  eminently  benefited  mankind;  for  they 
who  are  entitled  to  our  warmest  gratitude,  have  the 
highest   claim   to  our  favorable  consideration.     Cle- 
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mency  should  be  very  cautiously  exercised  as  to  crimes 
of  cruelty.  It  should  not  be  extended,  if  the  offender 
have  frequently  been  punished  in  the  lesser  degree, 
without  avail*  And  it  should  not  be  withheld  on  the 
ground  of  the  offender  having  frequently  committed 
the  same  offence,  without  having  been  pimished  for  it; 
for  that  fact  furnishes  no  evidence  that  if  he  had  been 
punished  in  the  lower  degree,  he  would  not  have  been 
prevented  from  a  repetition.  Nor  should  it  be  shown 
on  the  occasion  of  offences  either  very  common,  or  ve- 
ry easy  of  commission;  for  they  are  more  likely  to  be 
committed.  It  should  be  liberally  extended  towards 
those  who  have  voluntarily  tendered  reparation,  or 
shown  manifest  repentance.  Unreasonable  compas- 
sion is  cruelty  to  the  injured.  False  mercy,  then,  is 
an  offence  agamst  justice. 


(      123      ) 
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OF  PRIVATE  WAR  AND  PEACE. 

$  I,  JUST  war  is  the  state  of  contention  by  force^  Dtflmtioii  & 
resorted  to  after  satisfaction  is  refused^  for  the  reco- 
very of  rights  (a),  by  those  who  have  no  peaceful  way 
of  obtaining  them^  against  those  who  have  done,  or  are 
doing  us  injuries. 

War  is  impolitic  when  its  inconveniences  more  than 
counterbalance  the  good  sought  by  it.  We  should 
undertake  war,  only  in  order  that  we  may  secure  peace. 
It  is  always  justifiably  exercised,  when  opposed  to  un- 
authorised force,  excepting  in  the  case  of  insignificant 
wrongs,  which  it  is  unreasonable  to  set  life,  limbs,  or 
liberty,  in  competition  with.  The  exact  point  at  which 
violence  shall  commence,  must  be  determined  by  the 
exercise  of  reason^  well  weighing  the  consequences  of 
resistance,  and  the  effect  of  yielding  unresistingly. 
Every  man  is  the  natural  judge  of  his  own  resist- 
ance. 

(a)  See  Erasmus,  contra. 
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whatwMb        IL  The  law  of  nature,  giving  to  us  all  essential  re- 


lawfuL 


medies  for  the  recovery  of  our  rights,  allows  us  to  re- 
sort to  war,  if  it  be  necessary  for  that  purpose.  The 
security  of  the  innocent  is  preferable  to  the  impunity 
of  the  guilty.  He  who,  by  using  force  or  fraud,  with 
an  evil  end,  infringes  upon  the  rights  of  a  man,  puts 
himself  into  a  state  of  war  against  him.  But  all  war 
which  is  not  absolutely  requisite  for  the  restoration 
of  rights,  and  which  is  not  preceded  by  a  demand  of 
compensation,  and  conducted  by  way  of  remonstrance, 
and  with  mildness,  is  unlawful;  for  it  inflicts  causeless 
harm.  And  if  compensation  be  given  or  tendered,  a 
subsequent  war  is  tmjust. 

Who  may  ea-       HI.  Thosc  who  may  lawfully  engage  in  war  are: — 

1.  The  party  immediately  injured. 

2.  His  children,  if  forming  a  part  of  his  family,  they 
being  bound  to  obey  their  parents'  lawful  commands; 
and  his  servants,  who  have  engaged  to  serve  him  in  all 
his  lawfrd  requests. 

3.  All  others,  for  his  assistance;  if,  declaring  that 
he  is  of  himself  insufficient,  he  require  help;  for  there 
is  nothing  unjust,  but  the  contrary,  in  aiding  another 
to  recover  his  rights. 

Th^djgreeof  lY ,  Euemics  are  naturally  supposed  to  be  bent  upon 
doing  each  other  all  possible  harm ;  but  the  duty  of 
humanity  requires,  that  so  much  injury  only  as  is  es- 
sential to  the  attainment  of  the  object  of  the  war,  shall 
be  committed.  Forbearance  towards  enemies,  so  far 
as  is  consistent  with  a  moderate  regard  for  our  rights, 
is  imperative  upon  us. 
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We  are  not  at  liberty  to  inflict  enormous  mischiefs^ 
in  defending  unimportant  rights.  Preservation  of  life 
is  an  important  law  of  nature. 

A  man  may  not  cruelly  kill,  torture,  or  enslave  his 
enemy,  after  taking  him  prisoner.  But,  for  the  sake 
of  self-preservation,  he  may  prevent  his  doing  injury 
to  him,  by  any  means  absolutely  necessary  for  the  pur- 
pose. 
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CHAPTER  XV. 


OF  SLAVEJLY. 


Definition  Je 
nature  of  it. 


§  I.  SLAVERY  is  a  state  of  obligation  to  submit 
absolutely  to  the  direction  of  a  particular  person,  or 
particular  persons,  so  far  as  the  law  of  nature  per- 
mits. 

Limited  slavery  was  permitted  in  the  Mosaic  dispen- 
sation (a).  The  authority  of  a  parent  and  of  an  abso- 
lute master,  is  separated  by  this  remarkable  distinction: 
the  former  is  for  the  benefit  of  the  child;  the  latter  is 
for  the  benefit  of  the  master. 


Lawful  caufl- 
etoldaTery* 


n.  It  may,  at  the  first  intellectual  glance,  seem  con- 
tradictory to  maintain  that  no  man  is  naturally  a  slave, 
whilst  thousands  are  slaves  from  the  moment  of  their 
birth.  But  they  are  so  accidentally:  not  because  the 
laws  of  nature  have  made  them  so. 

Slavery  arises  from  the  following  causes: — 


(a)  See  Exod.  xxi.  ver.  2  to  7* 
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1 .  The  disposal  of  parents.  I  have  before  shown  (a), 
that  parents  may  dispose  of  their  offspring,  if  necessa- 
ry for  their  maintenance. 

2.  Birth,  which  in  fact  is  a  modification  of  the  for- 
mer right.  Slaves  being  unable  to  support  their  off- 
spring, their  masters  are  the  persons  to  whom  they 
are,  for  the  sake  of  their  maintenance^  disposed  of. 
Added  to  which,  is  the  consideration  of  the  loss  of  the 
inaster,  arising  from  the  gestation  and  parturition  of 
the  mother. 

The  duratbn  of  these  two  kinds  of  slavery  is  so  long 
as  the  master  is  unrepaid  what  the  acquisition  and 
maintenance  of  the  slave  have  cost  him,  either  by  la- 
bor, or  in  specific  value.  The  indefinite  period  of  life, 
ascribed  by  some  jurists,  to  this  kind  of  slavery,  is,  I 
think,  wholly  unfounded. 

3.  Individual  consent :  for  every  man  may  dispose 
of  all  his  alienable  liberty  to  another  (6). 

4.  The  obligation  to  make  such  reparation  for  an 
injury,  as  can  be  aceomplkhed  by  no  other  means. 
The  injured  party,  in  that  case,  may  demand  the  con- 
tinued services  of  the  aggressor  himself:  or  he  may 
require  him  to  serve  another  as  his  slave,  for  a  com- 
pensation to  be  paid  to  him ;  but  if  the  price  exceed  the 
amount  due  for  the  injury,  the  slave  is  entitled  to  the  re- 
mainder. 


(a)  See  c.  vi/sec.  6. 

(b)  See  Montesq.  Esp.  d.  L.  15.  2. — Grove's  Mor.  Phil,  c  16.  sec  10.-^ 

Turnb.  Hein.  iL  sec.  80 Ward.  i.  p.  80.— Spav.  Puff.i.  p.  251.~Ruth. 

Inst  i.  p.  149. — Agesilaus,  Plut  Apotfa.  Lacon.  p.  190. — Pausan.  lib.  vU.  c  5. 
— Arist.  Pol.  i.  3.— Tac.  Ann.  4.  72.~C8es.  de  Bel.  Gal.  6.  13.— Van  Eck. 
Princ.  Jur.  p.  92.— Turnb.  Hein.  ii.  sec.  77.— Genesis,  iz.— Contra:  BL 
Com.  i.  c«  14. 
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5.  Guilt. — Slavery  will  deprive  the  criminal  of  'op- 
portunities of  repetition  of  crime ;  and  if  necessary  for 
that  purpose,  its  infliction  is  justifiable.  It  may  also 
be  inflicted  in  commutation  of  the  greater  punishment 
of  death. 

6.  Just  war  (a),  in  those  cases  in  which  the  end 
properly  sought  for,  cannot  be  obtained  without  sla- 
very. 

No  man  is  a  slave,  on  account  of  his  physical  or  in- 
tellectual inferiority.  I  ought  not  to  feel  diffident,  be- 
cause, in  declaring  this  very  just  principle,  I  am  op- 
posing an  ancient  philosopher  (6).  The  same  doctrine, 
if  once  permitted,  would  be  necessarily  extended  to 
sanction  the  slavery  of  women. 

The  righto  HI.  The  rights  of  proprietors  of  slaves  are: — 

ofnropneton  ^  °  r      r 

of  davei.  To  their  perpetual  or  limited  service,  according  to 

the  circumstances  of  the  case,  and  therefore  to  their 
unlimited  obedience  to  all  their  lawful  commands — 

To  the  children  of  female  slaves,  subject  to  the 
rules  laid  down  in  the  second  section;  as  the  product 
of  the  body  belongs  to  its  owner — 

To  all  their  property,  excepting  such  as  they  are 
allowed  by  their  masters  to  have;  for  having  a  right 
to  direct  their  actions,  they  have  also  a  right  to  declare 
how  their  property  shall  be  disposed  of.  The  sale  of 
natiu*al  freedom  irrevocably  vests  in  the  slave  the  price 
of  his  mancipation,  which  his  master  cannot  lawfully 
deprive  him  of — 

(a)  Sec  contra: — BI.  Com.  i. — Ward. — HaUifax. 
(6)  Aristot.  Pol. 
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Of  transfer — 

To  a  compensation  for  wilful  injuries  which  they 
have  done  to  their  masters — 

To  turn  them  away,  if  incorrigibly  inattentive  to 
their  duty. 

IV-  The  rights  of  a  slave  are:—  2?e?*^**^ 

To  life,  the  right  to  which  is  inalienable — 

Of  obedience  to  all  the  laws  of  nature,  which  no 
captivity  can  release  him  from;  and  from  which,  there- 
fore, his  master  cannot  restrain  him — 

To  maintenance,  and  clothmg,  and  to  the  enjoy- 
ment  and  disposition  of  such  property  as  his  mas- 
ter has  given  him  liberty  to  possess;  but  subject  to 
the  limitations  annexed  to  the  licence.  He  cannot  be 
put  to  work  for  which  he  did  not  bind  himself,  if  his 
slavery  be  voluntary.  The  master  is  bound  to  observe 
the  restrictions  with  which  his  right  of  dominion  is  bur- 
dened.  He  may,  with  reason,  claim  to  be  supported 
when  sick  or  impotent — 

To  exemption  from  all  causeless  harm.  If  a  mas- 
ter cruelly  torment  his  slave,  so  as  to  render  his  life 
burdensome,  he  may,  by  force  or  flight,  extricate  him- 
self from  such  intolerable  misery. 

V.  The  child  of  a  female  slave  is  subjected  to  capti-  ^^*5f  ^J^" 
vity  from  the  moment  of  its  birth,  in  consequence  of  the 
master's  loss  from  the  gestation  and  parturition  of 
the  mother,  and  the  maintenance  of  the  child  itself. 
But  the  child  of  a  female  free  woman,  although  be- 
gotten by  a  male  slave,  is  free ;  for  the  same  reason  will 
not  apply. 

K 


130  OP  SLAVERY. 

The  causes  by  which,  and  the  time  for  which,  chil- 
dren become  slaves,  through  their  parents,  are  above 
detailed. 


THE  END  OF  THE  FIRST  BOOK. 
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BOOK  II. 


THE   LAWS   OF    NATIONS. 


INTRODUCTION. 

THE  laws  of  nations  are  those  public  rules  which 
the  laws  of  nature  (a),  injoin  for  the  due  government 
and  mutual  intercourse  of  states. 

This  definition  of  the  term  is  of  a  more  extensive  na- 
ture than  is  generally  given;  but  it  appears  incorrect 
to  confine  it  to  the  mere  customs  of  countries,  as  is 
sometimes  done(&)k 

The  laws  of  nations  are  as  capable  of  demonstration 
as  those  of  nature;  although  they  are  sometimes  of  a 
more  intricate  description. 

It  would  have  been  impossible  to  treat,  with  any  de- 
gree of  accuracy,  of  this  branch  of  the  subject,  without 
having  first  developed  the  institutes  of  natural  law; 


(a)  See  contra: — Grotius,  Huber,  Suarez. 

(6)  See  Grot  de  J.  B.  &  P.  1.  1.  M.  1.— Suarez  de  Leg.  ac  d.  LegisK 
lib.  ii.  c.  20.  sec.  6. — Burlamaq.  ii.  p.  3. 
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on  which  all  national  and  international  law  must  be 
founded.  From  the  principles  of  natural  law,  stated 
in  my  first  book,  it  will  appear  how  necessary  a  know- 
ledge of  that  branch  of  jurisprudence  is,  to  enable  us  to 
form  clear  conclusions  as  to  the  rights  and  obligations 
of  men.  The  natural  law  still  applies  to  all  who  are 
not  members  of  civil  societies',  if  any  such  there  be. 
The  positive  laws  established  in  particular  countries 
are  distinctive,  and  not  universal.  The  law  of  nature 
must  therefore  often  be  resorted  to,  as  the  rule  of  justice, 
between  members  of  different  states.  Members  of  so- 
cieties are  permitted  to  exercise  their  natural  liberty, 
in  those  cases  in  which  the  civil  law  has  not  restrained 
them.  As  all  civil  laws  are  founded  upon  the  law  of 
nature,  a  knowledge  of  the  latter  is  essential  to  the 
right  understanding  of  the  former.  Civil  laws  are  of- 
ten so  arbitrary  and  undefined,  that,  in  many  cases  of 
individual  application,  they  cannot  be  well  interpreted, 
or  their  just  operation  ascertained,  without  referring^ 
to  the  law  of  nature.  The  obligation  of  civil  laws  de- 
pending partly  upon  the  consent  of  those  who  are  sub- 
ject to  them,  it  is  impossible  to  ascertain  correctly  the 
extent  of  that  obUgation,  without  knowing  how  far  we 
may,  by  civil  concord,  supersede  natural  rights  and  du- 
ties— what  degree  of  power  we  can  surrender — what 
new  advantages  we  can  acquire — and  what  is  the  ge- 
neral difference  between  a  state  of  nature,  and  that  of 
civil  subjection. 
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OF  CIVIL  SOCIETY  IN  GENERAL. 

§  I.  A  CIVIL  society,  or  sovereign  state,  is  an  in-  JSuSe^^d- 
dependent  body  of  free  persons,  united  by  reciprocal  ^***°*='®^- 
consent,  for  the  purpose  of  honest  deliberation  and 
judgment ;  forming  one  compoimd  person,  and  using  the 
t;ommon  force  for  the  common  good. 

The  term  *  honest  delibemtion,'  appears  a  necessary 
part  of  the  definition ;  for  without  it,  the  description 
might  apply  to  a  band  of  robbers,  or  a  horde  of  pi- 
rates. 

In  other  words :  a  civil  society  is  a  national  body  of 
men,  modified  for  its  own  good,  and  the  good  of  other 
countries,  by  the  presidency  of  a  sovereign,  or  govern- 
ing will. 

It  is  consistent  with  all  the  dictates  of  nature  to  live 
in  society.  In  applying  the  natural  law  to  civil  bodies, 
we  should  consider  in  what  respects  nations,  although 
moral  persons,  are  not  exactly  the  same  as  mere  indi- 
viduals. Every  body  politic  is,  in  its  internal  and 
external  transactions,  to  be  considered  as  a  moral 
person.  It  is  not  necessary  to  a  state  that  the  citi- 
zens should  be  fixed  to  any  particular  spot  of  ground. 
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It  is  sufficient  that  they  are  independent^  and  united 
for  self-preservation  and  security. 

Origin  of  it  H.  The  influence  or  pattern  of  the  parental  authori- 
ty, and  the  general  inconveniences  attending  a  state  of 
nature,  especially  as  human  knowledge  advanced,  gave 
rise,  it  is  probable,  to  the  formation  of  national  assem- 
blies, or  states,  by  which  men  were  enabled  to  afford 
to  each  other  mutual  support.  Continually-disputed 
questions  arose  concerning  property.  The  fear  of 
private  punishment  and  wicked  attacks,  from  which 
the  strict  and  regular  measures  of  pubUc  circumspec- 
tion is  an  admirable  preservative,  was  constantly  ap- 
prehended by  individuals.  The  oppressive  combina- 
tions of  vicious  men  called  for  the  protective  coali- 
tions of  others,  to  resist  their  attacks. 

In  proportion  to  the  increase  of  population,  must 
such  reasons  prevail;  and  they  are  of  so  powerful  a 
character,  that  it  is  not  easy  to  conceive  that  many  in- 
dividuals would  ever  live  long  upon  the  same  track  of 
land,  independently  of  each  other,  and  without  associ- 
ating for  common  advantage ;  although  1  dissent  from 
the  opinion  of  Plato  (a),  that  it  is  utterly  impossible. 

Gjand  object  HI.  The  grand  object  of  civil  society  is,  as  much  as 
possible,  to  lessen  the  pains,  and  enlarge  the  pleasures 
derived  by  men  from  one  another.  In  other  words,  to 
ensure  the  greatest  possible  happiness  of  the  greatest 
possible  number,  by  guarding  every  man  against  the 
oppression  of  others,  and  adopting  such  public  mea- 

(a)  De  Leg.  lib.  iv. — See  Aristot — Barbeyrac  on  Grot  sec.  7. — PuE 
T)ook  vii.  c.  i.  sec.  5.— Horn.  Odys.  ix.  v.  112. 
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sures  as  tend  to  the  lasting  advantage  and  safety  of 
the  commonwealth.  Society  secures  to  individuals 
that  enjoyment  of  their  natural  rights,  which  cannot 
exist  but  in  communities.  All  its  laws  should  there- 
fore be  consistent  with  natural  justice. 

IV.  From  the  definition  and  origin  of  civil  bodies,  Mankind  is 

'^  composed  of 

it  is  obvious  that  mankind  neither  does,  ndf  can  con-  J^gj^''^ 
sist,  of  brie  large' collective  sbci^y.'  The  peculiar  cir- 
cumstances and  interests  of  different  individuals,  the 
separating  distances  of  pUceer,  and  the  aqueous  aind 
mountainous  boiindaries  of  the  world,  render  such  an 
event,  after  men  have  multipUed,  impossible.  The  mo- 
tives of  iSelf-defence  ahd  enjoyment  would  niever  lead 
us  to  unite  in  5ne  congregatiVe  body,  even  if  it  were 
^practicable.  It  is  suffident  for  the  purpose  of  a  sub- 
ject, if  the  state  to  whicih  he'  joins  hiniiself,  be  strong 
enough  in  itself  to  resist  the  attacks  of  power  froth 
without;  ^ 

The  varied  wants  of  individuals  have  thus  given  rise 
tb  a  liumber  of  political  bodies. 


x' 


'  V.  Every  state,  however  unequal  in  size,  power,  or  Eauaiity  and 

■"■  independency 

elevation,  even  if  it  have  feposed  itself  upon  the  pro-  of  states. 
tectiilg  alliance  of  a  more  powerful  one,  retains  its  se- 
parate right  of  government,  until  it  has  voluntarily  di- 
vested itself  of  its  sovereign  independence.  Neither 
the  paying  of  homage,  tribute,  or  honorary  acknow- 
ledgment, concurrence'of  sovereignty  in  the  king  of 
another  state,  nor  voluntary  confederacy,  however 
constant,  deprives  a  nation  of  its  independency.  Ab- 
solute cession  of  power  is  necessary  for  the  purpose. 
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When  that  occurs^  the  formerly-individual  state  cea8e« 
to  be  a  separate  moral  person. 

aSL?S?S."        VI.  No  man  can  be  supposed  to  part  with  his  na* 
pact.  tural  rights,  without  his  consent,  either  express  or  im- 

plied. Men  are  originally  bom  equal;  and  the  free 
obedience  due  to  government  must  therefore  arise 
from  express  consent,  or  tacit  usage.  It  is  to  that 
consent  alone,  then,  that  his  subjection  to  civil  autbo* 
rity  is  to  be  traced.  The  principle  of  compact  haft 
been  erroneously  opposed  by  the  theory  of  fear.  An 
immense  number  of  men  cannot  be  kept  in  constant 
and  submissive  subjection  by  a  few.^  In  the  present 
state  of  the  world,  men  are  seldom  or  never  bom  in  a 
natural  condition.  But  it  is  not  unfair  to  consider 
their  parents  to  have  chosen,  for  them,  that  they  shall 
be  members  of  the  society.  It  is  objected  to  compact^ 
that  no  man  can  lawfully  agree  to  supersede  his  no-r 
tural  obligations.  This  is  undeniable.  But  the  most 
despotic  governor  is  bound  to  follow  the  laws  of  na- 
ture. And  if  he  order  his  subjects  to  do  what  k 
contrary  to  them,  they  have  no  moral  power  of 
compliance.  They  may,  both  morally  and  civil- 
ly, then  refuse  to  obey  him.  They  are,  in  fact, 
bound  to  disobey  his  immoral  injunctions.  Many 
have  fallen  into  errors  of  this  kind,  from  an  incom** 
plete  consideration  of  the  subject  of  despotic  govern- 
ment (a). 

Locke  (6)  maintains  that  a  child  is  not  bom  the  sub* 

(a)  See  ch.  vii.  sec.  9. 

(6)  On  Civ.Gov.  book  ii.  sec.  116  to  119,  and  sec.  191.     But  see  sec 
171. 
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ject  of  any  government;  but  yet  it  is  not  contrary  to 
reason  to  suppose  a  child  to  owe  allegiance^  from  the 
instant  that  the  state  affords  to  it  protection,  and  it  can 
exercise  the  volition  of  civil  obedience^ 

A  child  is  protected  before  it  is  bom,  in  life,  which 
is  the  highest  kind  of  protection;  and  in  property 
also  (a). 

It  is  contrary  to  civil  law  to  give  protection  without 
the  right  of  obedience,  if  the  party  protected  can  pos- 
sibly render  it;  and  the  supposed  infantile  freedom 
from  civil  restraint  therefore,  in  many  cases,  im- 
plies a  political  absurdity.  The  child's  consent  may 
be  fairly  presumed  to  a  submission  essential  to  his 
^vil  protection.  For  when  we  are  born,  we  must 
put  up  with  the  circumstances  of  our  birth,  what- 
ever they  may  be,  for  better  for  worse.  If,  when 
^e  acquire  a  judgment  of  our  own,  we  dislike  the 
regulations  of  the  state,  and  desire  to  leave  it,  we 
shall  seldom  be  prevented  from  doing  so,  even  if  we 
have  consented,  in  some  way,  to  be  a  subject  of  it. 
And  if  either  the  will  of  the  government,  or  accident- 
al circumstances  prevent  us  from  emigrating  to  a  clime 
more  congenial  to  our  feelings,  we  must  attribute  our 
loss  rather  to  natural  misfortune,  than  to  national  in- 
justice. No  state  could  exist,  if  those  who  were  bom 
•under  its  protection,  were  at  liberty  to  disclaim  its  au- 
thority, upon  the  pretence  that  they  had  never  con- 
-sented  to  obey  its  rules.  And  the  apparent  hardship 
can  seldom  exist  to  any  serious  extent;  as  the  revolv- 
ing events  of  mankind  are  continually  presenting  op- 
portunities for  voluntary  emigration. 

(a)  See  book  i.  c.  3.  sec.  1. 
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It  is  extremely  difficult,  if  not  impossible,  now  to  trace 
a  people's  first  consent  to  be  governed. 


The  duty  of 
the  mem  Dors 
to  advance 
the  general 
good. 


i^acrifice  of 
life  to  one's 
country. 


VII.  Our  natural  duty  of  serving  others  with  equal 
benevolence,  asteris  paribus,  arises  from  no  other 
reason  than  the  circumstance  of  their  being  human 
creatures.  But  in  a  poUtical  condition,  we  should  con- 
sider our  private  interests  to  be  identified  with  those 
of  our  civil  society,  which  cannot  be  preserved,  if  each 
member  of  it  attempt  to  monopolize  power  and  ag- 
grandisement to  himself. 

For  a  man  to  injure  human  society,  is  contrary  to  his 
civil  duty — 

For  a  man  to  consult  his  own  interest,  distinctly  from 
that  of  society,  is  to  injure  it — 

Therefore,  for  a  tnan  to  consult  his  own  interest, 
distinctly  from  that  of  human  society,  is  contrary  to  his 
civil  duty. 

As  there  are  many  radii,  even  in  a  small  circle,  so  are 
there  many  modes  in  which  the  patriot  can,  in  the  hum- 
blest situation  of  life,  exhibit  his  devotion  to  the  com« 
mon  interests. 

It  is  obvious,  that  every  member  who  opposes  the  laws, 
and  therefore  the  ends  of  society,  is  guilty  of  a  public 
wrong;  and  subjects  himself  to  punishment.  Subjects 
are  boimd,  at  almost  any  sacrifice,  to  consult  the  peace, 
interest,  and  safety  of  their  state;  to  honor  it;  and  to 
behave  most  respectfully  towards  its  sovereign,  and  mi- 
nisters (a). 

VIII.  The  question,  whether  a  man  may  voluntari- 


(a)  See  Spav.  Puff.  ii.  p.  349. — Burlamaq.  i.  p.  169. 
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ly  sacrifice  his  life  to  his  country,  may  be  thus  de- 
cided:— The  duty  of  man  to  God  must  always  prevaiL 
When  self-love  and  sociability  conflict,  that  is  to  be 
preferred  which  produces,  in  the  general  scale  of  na- 
ture, the  more  real  good  or  usefulness ;  but  if  their 
interiests  be  equal,  self-love,  as  the  more  naturally 
inherent  principle,  must  sway  the  balance.  The  Ufe 
of  the  head  of  a  family  is  to  be  regarded  as  more 
valuable  than  that  of  another  person,  unless  the 
state  sufficiently  provide  for  that  head,  in  the  event 
of  his  death.  A  state  cannot  exist  without  men  who 
will  hazard  their  Uves  in  its  service  (a).  Our  coun- 
try's safety,  more  or  less,  always  involves  our  very 
lives,  as  well  as  our  general  interests.  A  man  may,  by 
adopting  some  useful  employment,  shorten  his  life,  con- 
sistently with  morality,  by  doing  a  greater  good  than 
he  would  have  done,  had  he  existed  longer  otherwise; 
for  utiUty  is  the  grand  end  of  natural  and  public  law. 
No  one  would  say,  that  *  it  is  not  useful  to  consult  uti- 
lity'(6).  We  may  hazard  our  Uves  to  save  people 
who,  compared  with  ourselves,  with  regard  either  to 
number  or  value,  are  more  precious,  in  the  scale  of 
society. 

IX.  In  all  dehberative  societies,  the  opinions  of  mem-  The  acts 

^  which  bind 

berS  must  be : >    ^^  members. 

Unanimous;  or — 

Unequally  divided ;  or — 

Equally  so.  i 

(a)  See  in9tanee8  of  Codrus,  Leonidas,  Curtius,  the  two  Decii,  Joan  of 
Arc,  and  Arnold  de  Winkelried. 

(6)  See  Bentham's  Fragm.  on  Gov.  c.  1. 
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In  the  first  case,  all  the  members  are  obviously  bound 
by  the  consequences  of  their  own  act.  In  the  second 
instance^  the  rule,  that  the  opinions  of  the  greater  num- 
ber shall  prevail,  is  consistent  with  the  tacit  consent  of 
the  minority,  that  such  rules  of  reason  and  equity  as 
are  necessary  for  carrying  the  objects  of  the  society  in- 
to effect,  shall  be  conformed  to.  Unanimous  consent 
can  seldom  be  expected;  and  the  general  interests 
cannot  prosper,  if  the  will  of  the  lesser  number  pre- 
vail. The  majority  of  votes  of  the  whole  society 
must,  however,  clearly  appear,  and  must  not  be  infer- 
red by  doubtful  implications.  It  may  be  specially  or 
impliedly  agreed,  that  the  majority  of  voters  shaU  be 
considered  the  majority  of  the  whole  society.  But 
then  the  majority  of  votes  on  the  particular  question 
must  not  be  of  a  doubtful  character,  so  as  reason- 
ably to  impress  the  opponents  with  a  doubt  of  its  ex* 
istence. 

If  the  votes  be  equal  in  number  on  each  side,  no 
change  is  effected — nothing  is  done — the  matter  re- 
mains precisely  in  its  former  state;  unless,  by  express 
or  tacit  consent,  a  casting  vote  be  resorted  to,  which  in 
that  case  binds  the  whole. 

All  who  have  a  right  to  vote  have  also  a  natural 
power  to  appoint  an  agent  for  that  purpose,  who  is 
called  a  proxy;  unless  prevented  by  special  agree* 
ment  of  the  body.  But  no  proxy  can  be  allowed  for 
a  proxy;  for  the  agent  must  stand  in  the  immediate 
place  of  his  principal.  If  a  member  be  absent  and 
do  not  appoint  a  proxy,  it  is  to  be  inferred  that  he 
intends  to  adopt  the  opinion  of  those  who  attend  and 
vote. 
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X.  The  equality  of  men,  in  civil  society,  consists  ^pj}*^**»» 
not  in  an  equality  of  possessions,   rank,    or  talents; 
but  in  being  equally  subject  to,  and  protected  by,  the 
laws. 


XL  As  the  principles  which  govern  the  civU  power,  or  voluntary 
cannot  be  supposed  to  lead  to,  or  sanction  its  own  de-  {J^  »«»«•«- 
struction,  men  are  not  unrestrictedly  at  liberty  to  leave 
their  country. 

The  exercise  of  such  a  licence  would  destroy  the 
strength  of  the  body,  by  lessening  its  resources  and 
means  of  self-protection.  Society  has  an  interest  in 
the  membership;  for  it  is  in  the  collective  assistance 
of  individuals  that  the  power  of  the  state  consists. 
By  becoming  a  member  of  it,  a  man  has  laid  himself 
under  an  obligation  to  assist  in  its  protection.  No 
member  is,  therefore,  at  Uberty  to  depart,  without  the 
express  or  implied  consent  of  the  general  body. 

Political  consent  cannot  be  implied,  with  regard  ei- 
ther to  an  individual  of  high  importance  to  the  state,  or 
to  a  large  body  of  persons :  the  loss  is  then  too  great  to 
raise  a  presumption  of  assent.  Nor  can  it  be  presumed 
at  all,  in  times  of  severe  public  distress  (a) ;  for  then  the 
presence  of  every  individual  is  important  to  assist  in  re- 
moving the  pressing  emergencies  of  the  times.  No  mem- 
ber is  at  liberty  to  leave  the  country,  upon  the  ground  of 
injustice  being  done  to  him  by  the  government;  unless 
the  act  complained  of  manifestly  show,  to  disinterested 
men,  an  indisposition  on  the  part  of  the  state  to  per- 
form its  obligation  of  protection;  in  which  case  the 

(a)  See  Larcher's  note  on  Herodot  lib.  viiL  sec.  41, 
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duty  of  the  member,  as  the  other  party  to  the  com- 
pact, ceases. 

Of  coinpuiao-       XII.  A  nation  may,  however,  if  necessary,  banish 
ment  an  individual,  who  has  transgressed  its  laws,  from  its 

territory,  in  order  to  deprive  him  of  the  opportunity  of 
again  offending  against  its  peace ;  or  it  may,  with  his 
consent,  inflict  on  him  the  pain  of  exile,  in  commuta- 
tion of  capital  punishment.  During  the  time  of  ba- 
nishment, he  is  liable,  in  respect  of  allegiance,  only  to 
the  state  in  which  he  takes  up  his  new  abode.  But 
at  the  expiration  of  his  term  of  banishment,  the  sus- 
pension ceases:  the  state  is  obliged  to  protect  him,  and 
he  is  bound  in  subjection  to  it.  If,  however,  the  ba- 
nishment be  for  life,  it  amounts  to  a  final  and  positive 
excision  of  allegiance ;  and  he  is  no  longer  bound  to 
obey  the  laws,  or  consult  the  interests  of  his  mother 
country. 

Of  aiiegtancc,       XIII.  AUefidance  is  the  duty  which  a  man  owes  to 

and  of  natives  °  •' 

*  foreigner.,   ^j^^  public  body  to  which  he  is  subject. 

Protection  of  the  state,  and  allegiance  of  the  sub- 
ject, are  always  correlative  and  contemporary.  One 
cannot  exist  without  the  other. 

AH  who  are  bom  within  the  Umits  of  the  state  are 
natives  of  it,  and  are  bound  to  observe  their  allegiance 
to  the  civil  power,  from  the  moment  of  their  birth,  in 
return  for  the  protection  which  they  receive.  This 
obligation  equally  exists,  whether  they  have  sworn 
to  exercise  allegiance,  or  not :  for  it  is  not  the  prac-^ 
tice,  nor  is  it  practicable,  for  every  subject  formally 
to  pledge  his  faith.     And  such  pledge  is  but  a  cor- 
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poreal  declaration  of  a  previously-existing  tiev  No 
man  can  for3wear  his  country.  Allegiance  to  the  state 
where  we  were  born,  lasts  until  death,  wherever  we 
may  be,  unless — First,  it  be  expressly  released  by 
the  sovereign  power.  Secondly,  where  the  party  is 
impliedly  released;  as,  if  he  reside  in  a  previously  de-, 
pendent  colony,  but  estabUshed  as  an  independent 
country;  which  is  the  case  in  the  United  States:  the 
person  then  becomes  an  aUen.  Thirdly,  where  the 
state  refuses  to  the  party  its  protection. 

.  A  king  cannot,  of  his  own  mere  will,  nullify  a  sub- 
ject's right  to  protection:  for  such  a  power  would  ren- 
der men  Uable  to  continual  evil  (a). 

All  persons  who  are  not  born  within  the  state,  are 
aliens  (6),  unless,  by  the  operation  of  a  particular  law, 
they  be  naturalized. 

There  is  this  difference  between  a  native  and  an 
alien:  the  former  is  related  only  to  his  own  state,  but 
the  latter,  at  the  time  of  his  departure,  most  probably 
owed  allegiance  to  another  government.  So  long  as 
he  remains  in  his  new  place  of  habitation,  he  is  bound 
to  conduct  himself  according  to  its  law: — the  condition 
of  sufferance  on  which  alone  he  can  be  allowed  to  re- 
main there.  This  is  called  temporary  allegiance  (c). 
But  he  does  not  become  a  member  of  the  state,  without 
its  express  recognition;  in  return  for  which  he  pledg- 
es his  allegiance.  He  cannot  therefore  hold  land;  for, 
as  I  have  before  shown  (d),  he  is  naturally  incapable  of 

(a)  See  contra: — Chitty  Jun.  on  Prerog.  c.  2. 
(ft)  See  c.  10. 

(c)  SeeBl.  Com.i.  c.  10.— 7  Rep.  6.— Dyer,  145.— Hob.  271.— 2  Salk. 
630.  pi.  2.— 1  Hale,  P.  C.  59. 

(d)  See  book  i.  c.  2. 
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doing  SO,  until  formal  admission.  If,  however,  the 
new  comer  be  received  into  the  territory,  after  he  has 
left  a  state  of  nature,  and  consequently  owed  no  alle- 
giance, he  is  entitled,  upon  reception,  to  all  the  privi- 
leges of  the  government,  unless  it  formally  reject  him, 
by  some  positive  law. 

Alien  enemies  have  no  right  to  civil  protection. 


e   I 
I 
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CHAPTER  II. 


OF  THE  MODIFICATIONS  EFFECTED  BY  THE  LAWS  OF 

CIVIL  UNION. 

f  t 

§  I.  IT  has  been  shown  m  the  first  chapter  of  this  oenera)  na- 
book,  that  the  rights  attendant  upon  a  state  of  nature,  <duu«e. 
are  materially  modified,  when  men  enter  into  a  state  of 
civil  society.     It  will  now  be  useful  to  inquire  into  the 
palrticular  nature  of  the  modifications  so  effected. 

The  two  great  objects  which  men  have  in  view,  in 

vancement  of  the  general  good ;  and  as  those  ends  can 
be  attained  only  by  submitting  to  the  laws,  which  it  is 
incumbent  upon  every  civil  collection  of  people  to  make, 
men  are  bound  to  obey  the  legal  restraints  imposed  by 
the  people,  however  rigorous. 

The  civil  state,  well  administered,  improves,  but,  in 
result,  does  not  abridge,  the  natural  Uberty  of  man. 
The  restrictions  of  civil  law  should  not,  excepting  so 
far  as  it  is  absolutely  necessary,  oppose  the  natural 
rights  and  feelings  of  mankind;  and  they  should  al- 
ways be  consistent  with  the  fitness  or  reason  of  things. 

In  a  civil  condition,  a  man  is  at  Uberty  to  use  his  force 
only  in  the  assistance  of  the  common  power. 

L 
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There  are  natural  duties^  such  as  benevolence,  inde- 
pendently of  the  obligations  of  civil  law,  which  we  are 
moraUy  bound,  in  a  national  state,  to  perform,  but  which 
the  social  law  cannot  reach;  for  they  are  too  volunta- 
ry, indefinite,  and  imperfect  a  character,  and  they  are, 
besides,  not  sufficiently  of  a  statistical  nature,  to  be, 
with  any  degree  of  safety,  rendered  the  subject  of  judi- 
cial control  and  punishment.  They  are  too  numerous 
and  obvious  to  require  particular  detail,  and  are  of  an 
imperfect  kind. 

^^  juito-  11^  ciyii  jurisdiction  is  the  right  which  a  society  has 
to  decide  any  matter  of  controversy,  between  two  per- 
sons or  more ;  and  afterwards  to  oblige  them,  by  means 
of  the  common  force,  if  thejr  refuse  to  do  s6  voluntarilyi 
to  obey  such  decision,  according  t6  the  pre-edtablished 
laws  of  the  states 

It  will  appear^  from  this  definition,  that  aU  juriddic* 
tion  of  a  civil  nature  must  be  ovei^  persons*  It  is  un- 
necessary to  subdivide  it  into  that  over  persons,  and 
over  things,  as  leained  commentators  (a)  have  more  in- 
geniously  than  correctly  done.  For  as  all  judicial  de* 
cision  relates  to  the  obedience  and  rights  of  persons^ 
ih^te  appears  to  be  no  occasion  for  confusing  the  sub- 
ject, by  supposing  inanimate  agents  of  submission  to 
the  public  authority. 

.  There  are  many  powers  of  jurisdiction,  which  the 
mere  tact  of  civil  union  does  not  invest  the  society  widi; 
but  as  that  act  necessarily  involves  consent  to  obey  all 


(a)  See  Spav.  Puff.  i.  p.  292.— Hale's  AnaL— HalUfex.— Kant— Paley. 
-Rutherforth. — BladLstone. — Degerando. 
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<the  public  laws,  their  observance  is  peremptorily  bind- 
ing. 

We  are  bound  to  submit  to  the  civil  jurisdiction,  in 
matters  of  contention  with  other  members  of  our  state, 
because  we  and  those  to  whom  we  are  opposed  in  re- 
spect of  any  thing,  are  under  its  protection,  and  be- 
cause we  have  agreed  that  the  individuals  with  whom 
we  are  in  dispute,  shall  have  the  benefit  of  our  obedi- 
ence to  the  civil  authority.  For,  by  the  very  act  of 
acquirijig  a  right  to  our  own  public  protection,  we  ob- 
viously concede  a  similar  right  to  the  other  members 
of  the  same  society. 

The  subsistence  of  civil  jurisdiction  is  simultaneous 
vrith  the  protection  which  the  society  owes  to  both  the 
contendmg  parties.  So  soon  as  the  right  of  protec- 
tion ceases,  the  political  authority  is  determined :  for  it  is 
then  morally  impossible,  in  other  words,  it  would  be 
actually  absurd,  for  the  person  threatened  with  injury 
^  insist  upon  protection  from  the  state. 

III.  It  has  been  before  shown  (a),  that  men  who  enr  Restmiiii  m- 

^   '  on  private  de- 

joy  natural  Uberty,  may  demand  reparation,  and  inflict  J^f™*"®" 

punishment  for  actual  personal  injuries;  and  may  take 

measures  to  secure  themselves  against  meditated  at-^ 

tacks.     But,  m  a  state  of  civil  subjection,  the  magisr 

4;rate,  and  not  the  individual,  is  armed  with  these 

powers.    We  resign  the  power  possessed  in  a  state  of 

natural  liberty,  in  order  that  we  may  enjoy  the  higher 

and  more  equitable  advantages  of  sober  and  reasoning 

legislation^  which,  if  properly  constituted,  and  well  dis- 

(«)  Seel>ooki.c.)l2fl^l3, 
L  2 
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posed,  will  inflict  no  needless  severity,  and  impose  no 
restriction  which  does  not  tend  to  the  pubUc  good. 

The  many  nice  distinctions  which  ingenuity  has 
drawn,  as  to  the  nature  of  the  civil  restriction  on  per- 
sonal defence  and  security,  may  be  sacrificed  to  the  es- 
tablishment of  the  following  general  principles : — 

1.  The  aggressed  has  surrendered  the  use  of  his  own 
strength,  to  that  of  the  common  force,  under  the  regu- 
lation of  the  common  judgment. 

2.  The  society,  by  receiving  him  as  one  of  its  mem^ 
bers,  engages  to  protect  him  against  any  causeless 
harm.  The  state  is  also  bound  to  protect  the  aggressor 
against  any  imnecessary  attack,  highly  provocative  af- 
fronts, or  meditated  violence,  which  the  civil  laws  do 
not,  in  their  wisdom,  permit;  for  the  assailant,  as  weH 
as  the  party  assailed,  has  a  right  to  that  common  pro- 
tection which  each  has  assented  to.  The  civil  re- 
etnunt  upon  defence  presupposes  each  party  to  be  un- 
der the  jurisdiction  of  the  some  code,  the  consent  of  the 
aggressed  that  the  aggressor  shall  have  the  benefit  of 

'  civil  protection,  excluding  the  former  from  the  exercise 
of  his  natural  right  of  defence.  That  consent  was  ex- 
pressed on  the  instant  that  the  aggressor  became  him- 
self entitled  to  a  right  of  protection.  The  society  has 
therefore  a  right  to  judge,  whether  in  any,  and- if  so, 
in  what  cases,  individuals  shall  still  be  permitted  to  ex- 
ercise private  defence ;  and  to  what  extent  also  private 
force  shall  be  used,  if  at  all. 

3.  As  mankind  have  agreed  to  surrender  so  much  of 
their  natural  liberty  as  the  social  union  requires,  and 
no  more,  their  natural  right  of  personal  defence  still 
exists  in  those  cases  to  which  the  control  and  power  of 
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fAvTl  jurisdiction  do  not  extend^  or  on  the  occasion  of 
which  the  magistrate  cannot  come  to  otir  protection,  in 
^sufficient  time  to  avert  it.  This  is  called  ^  a  cessation 
of  civil  jurisdiction^  in  fact.'  For  we  may  defend  our- 
iselves  in  a  situation  which  absolutely  precludes  all  ci- 
.vil  protection.  Otherwise  we  should  be  entirely  with- 
out the  means  of  defence  against  an  injury  or  threati- 
ened  attack,  which  neither  natural  nor  social  law  .ever 
intended.  But  even  on  occasions  of  this  kind,  a  man 
is  not  left  to  the  uncontrolled  exercise  of  his  natural  li- 
berty. He  may  not,  to  avert  a  trifling  or  reparable  in- 
jury, kiU  or  maim  his  adversary.  Injuries  which  civil 
jurisdiction  will  compel  the  aggressor  fully  to  repair, 
are  not  to  be  made  the  pretences  for  exercising  the 
freedom  and  remedies  of  a  natural  state.  But  where 
^he  injury  threatened  is,  either  in  its  own  nature,  or 
accidentally,  irreparable,  summary  justice  may  be  in- 
flicted by  the  party  attacked.  Of  this  kind  are  the 
loss  of  hfe  and  of  chastity,  the  attacks  of  persons  who 
never  can  be  identified,  and  the  attempts  of  thieves, 
against  whom  the  political  authority  cannot  interpose, 
in  such  a  way  as  to  obtain  restitution  of  the  goods. 
In  all  such  cases,  the  right  of  private  defence  exists^ 
80  long  as  the  impossibility  of  obtaining  the  magis- 
trate's protection  lasts.  There  is  also  '  a  cessation  of 
dvil  jurisdiction,  of  right,'  between  those  persons  who 
are  at  sea,  or  in  any  place  where  there  is  no  civil  soci- 
ety. If  they  be  within  a  public  territory,  even  but  for 
a  time,  and  as  aliens,  they  are  so  long  in  union  with  it; 
and,  as  I  have  before  shown  (a),  must  submit  to  its  go- 
vernment. 

(a)  See  c.  1,  sec.  13. 
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4fs  The  right  of  personal  defence  may  be  eicercised, 
where  the  assailant  is  waging  unjust  war  against  the 
state,  and  he  cannot  be  punished  by  the  magistrate. 
For  every  man  has,  in  one  sense,  an  equal  interest 
in  the  country,  and  may  vindicate  such  of  its  rights 
as  must  inevitably  be  sacrificed  without  his  interfer- 
ence. 

5,  If  we  be  refused  redress  by  all  the  executive  of- 
ficers of  a  state,  for  a  supposed  grievance,  we  have  no 
j)ower  to  arrogate  to  ourselves  a  personal  right  of  re- 
dress; for  we  are  bound  by  the  judgment  of  the  soci- 
ety. Discretion  must  be  vested  in  all  judicial  officers^ 
Confidence  must  therefore  be  placed  in  their  decisions* 
Applications  for  remedies  are  often  made  to  magis- 
trates unsuccessfully,  in  consequence  of  the  charges 
being  regarded  by  them  as  fHvolous,  uncertain,  false, 
malicious,  or  ungrounded.  But  it  is  not  the  less  our  du- 
ty to  submit  to  judicial  decisions,  made  by  honest 
judges,  because  they  bear  an  unwelcome  character  to 
us,  who  are  the  interested  parties. 

Roitorfnt^mi  IV.  A  corrcct  knowledge  of  the  limitation  of  per- 
JJS5i^^^  sonal  defence,  and  particularly  of  the  ground  of  it — mu- 
tual submission  to  protection,  will  lead  us  to  form  just 
ideas  of  the  restraints  imposed,  by  the  establishment 
of  civil  society,  on  the  natural  rights  of  reparation  and 
punishment. 

And  first,  of  reparation: — The  establishment  of  civil 
society  in  general  restrains  us  from  using  any  private 
force  to  obtain  reparation.  The  judges  of  the  land 
have  the  right  as  well  to  judge  of  our  claims  to  repara- 
tion, as  to  enforce,  by  their  officers,  those  claims,  so  far 
as  the  laws  declare  us  to  be  entitled  to  them. 
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.  The  right  to  obtain  reparation  is  thus  not  iaken 
away,  but  modified.  The  impossibility  of  obtaining 
reparative  redress,  much  less  frequently  occurs  than 
the  possibiUty,  for  dyil  reparation  can  generally  be  ef-^ 
fectually  demanded  at  any  time  after  the  commission 
of  the  injury.  We  are  not  at  Uberty  to  insist  upon  pri-' 
vate  reparation,  if  the  laws  of  our  country  be  insuffi-^ 
cient  to  render  us  either  supposed  or  real  juistice ;  for 
a. wrong  which  is  not  made  out  to  the  magistrate's  sa^ 
tis£sLction,  is^  politically  apeaking,  no  wrong  at  all;  and 
if  we  take  upon  ourselves,  in  a  state  of  society,  to  in«^ 
fiict  private  retribution  upon  a  person,  for  that  which 
is  not  recognised  by  the  civil  law,  as  an  injury,  we  do 
him  causeless  harm. 

We  are  therefore,  at  the  most,  only  at  Uberty  to  stop 
the  offender's  person,  or  goods,  and  both,  if  necessary, 
if  he  be  on  the  very  eve  of  absconding  from  the  coun- 
try, with  his  goods,  for  the  purpose  of  evading  the  civil 
interference.  Otherwise  justice  cannot  thereafter  be 
rendered  to  the  sufferer.  But  in  this  ease  the  power 
ceases  with  the  necessity;  9^nd  the  goods  or  person  are 
transfen^ed  to  the  custody,  not  <^  the  mdividual  claim-^ 
ing  redress,  but  of  the  law,  represented  by  the  magis-^ 
trate.  And  even  the  right  which  I  am  asserting,  rea- 
sonable a«  it  may  appear,  is  denied  by  many  human 
tribunals,  in  cases  in  which  the  right  of  reparation,  and 
not  of  punishment,  is  demanded. 

Of  the  same  nature  with  the  restraints  upon  private 
defence  and  reparation,  are  the  rules  of  limitation  upon 
individual  punishment,  in  a  state : — 

An  individual  is  not  Rt  liberty  to  inflict  punishment 
on  a  subject  of  the  same  state;  because  the  general 
submission  to  tiiie  civil  judgment  restrains  him,  and  the 
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principle  of  mutual  protection  immediately  operates. 
The  state^  instead  of  the  individual^  exercises  the  K- 
berly  of  nature,  armed  with  united  powers,  of  which 
the  offended  person  has  the  benefit;  but,  as  it  must  be 
presumed,  using  its  strength  impartially,  and  without 
oppression.  The  right  of  private  punishment  is  not 
taken  away,  as  to  it»  spirit  and  object,,  by  civil  union. 
It  is  vested  in  the  common  body  for  the  general  bene- 
fit of  each  member  composing  it  Individuals  are  thu» 
punished  pubUcly,  instead  of  individually.  Punish- 
ment  is  pubUcly  awarded,  when  an  oflfender  has  shown 
a  disposition  to  commit  injury;  as  that  disposition  con- 
cerns the  people,  in  contradistinction  to  reparation, 
which  is  decreed  for  damage  done  to  particular  indivi- 
duals. In  the  former  instance,  the  pubUc  only  can  re- 
mit the  infliction;  in  the  latter,  none  but  the  private 
persons  concerned.  If  the  offender  be  on  the  very 
eve.  of  making  his  escape,  under  such  circumstances  as 
totally  preclude  his  being  stopped  by  the  civil  jurisdic- 
tion, the  offended  party  may  detain  him  safely,  and 
hand  him  over  to  the  civil  power ;  and  if  such  caption 
be  resisted  by  force,  it  may  be  supported  by  the  same 
means.  But  the  complainant  is  not  at  hberty  to  inflict 
punishment,  because  he  happens  to  have  the  defend- 
ant in  his  temporary  custody,  as  locum  teneus  for  the 
executive  officer. 

The  punishments  inflicted  by  the  executive  power, 
should  be  consistent  with  the  before-stated  principles 
of  punishment  enforced  by  the  law  of  nature;  for  the 
medium  by  which  that  law  is  administered,  rather  than 
the  law  itself,  is  abrogated  by  the  establishment  of  so- 
ciety. 

It  is  the  duty  of  civil  jurisdiction,  to  take  care  that 


BY  THE  LAWS  OP  CTVIL  UNION.  1S3 

individuals  do  not  commit  causeless  harm^  under  the 
pretence  of  obtaining  fair  reparation^  or  of  inflicting 
just  punishment;  and  to  restrain  all  unauthorised  in- 
dividual assumptions  of  power,  by  such  penalties  as  are 
necessary. 

'  V.  The  civil  law  may  modify  or  restrain  that  natur-  Aiterattow  & 
al  community  of  property  which  discourages  labor,  en-  "toppoperty. 
courages  controversies,  and  is  productive  of  so  many 
other  inconveniences. 

'  In  a  government,  it  is  contrary  to  the  general  com- 
pact, for  an  individual  to  appropriate  to  himself  any 
portion  of  the  general  territory  of  the  community,  with- 
out its  consent;  for  it  is  joint,  and  not  common,  pro- 
perty. But  the  government  cannot  take  away  the 
property  of  an  individual,  without  his  open  or  impUed 
concurrence. 

In  the  case  of  extreme  want,  the  party  should  ap- 
ply to  the  civil  authority  for  reUef,  if  he  have  power  to 
administer  it. 

Property  is  sometimes  vested  in  individuals,  by  modes 
of  acquisition  peculiar  to  public  law. 

The  political  power  may  so  regulate  the  possession 
of  slaves,  as  to  carry  into  more  complete  effect  the  ob- 
jects of  the  social  union;  but  it  is  bound  to  have  the 
master's  benefit  in  view. 

VI.  But  that  the  magistrate  may  punish  for  ac-  Actspunisha- 
tions  (a),  for  which  individuals  in  a  state  of  nature  mav  p<>^«^'  ^^^h 

•^     are  not  ao  by 

not,  is  plain  from  the  difference  between  a  natural  and  *°divWw*^ 
a  civil  condition.     It  cannot  be  maintained  that  no  ac- 

(a)  See  Bynk.  Queist.  Jur.  Publ.  c.  18. 
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tions  are  civilly  unjust,  which  are  naturally  just;  if 
there  be  actions  which  injure  in  a  state  of  society,  but 
which  are  inoffensive  in  a  condition  of  nature.  Social 
rights  being  in  many  respects  different  from  natural 
ones,  there  must  be  a  corresponding  difference  of  ob« . 
Ugation,  and  scale  of  punishment. 

Actions  of  the  kind  now  under  consideration  are 
such  as  levying  war  against  the  country,  or  its  duly- 
constituted  head,  disputing  the  poUtical  power  of  the 
king,  and  smuggling-acts,  which  tend  to  dissolve  the 
civil  bond,  and  to  set  at  dangerous  defiance  the  public 
good. 

Want  of  benevolence,  in  the  absence  of  any  posi- 
tive rules  of  legal  enforcement,  is  not  punishable  by 
public  tribimals ;  because  it  is  not  a  breach  of  a  perfect 
right. 

A  celebrated  author  (a)  has  maintained,  however, 
that  when  provision  for  the  poor  is  strictly  enforced 
by  the  laws,  its  neglect  is  civilly  punishable,  as  a  breach 
of  charity.  This  appears  to  be  an  inaccurate  posi- 
tion. I  apprehend,  from  the  author's  language,  that 
he  could  only  have  had  in  view  such  assistance  to 
others,  as  the  law  not  recommends,  but  enforces,  which 
enforcement  implies,  poUtically  speaking,  a  specific 
and  perfect  right.  I  do  not  conceive  how  benevo- 
lence can  be  properly  said  to  operate  individually, 
where  a  man  is  forced  to  pay  such  stated  contribu- 
tions for  the  public  good.  The  levying  at  law  of 
poor-rates,  is  rather  providing  for  public  exigencies, 
than  enforcing  the  practice  of  private  benevolence. 

A  very  learned  writer  has,  with  a  want  of  precision 

(a)  Rutherforth.  Inst.  ii.  p.  213. 
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unbecoming  his  high  talents^  asserted  the  doctrine^  that 
paying  a  fine  for  a  civil  transgression^  not  a  natural  one, 
discharges  the  violator  from  all  fault,  and  in  support  of 
it,  has  instanced  the  game-laws — an  extreme  illustra- 
tion, and  one,  therefore,  which  even  if  it  have  weight  in  it- 
self, cannot  be  applied  to  the  generality  of  cases.  Every 
man  who  enters  into  society  engages  to  advance  its  in- 
terests; but  according  to  Blackstone,  he  might,  with 
moral  impunity  and  innocence,  injure  his  country  to  a 
great  extent,  and  reasonably  satisfy  his  conscience,  by 
paying  the  fine  annexed  to  the  offence.  The  circum- 
stance of  game  being  liable  to  be  seized,  by  men  in 
general,  in  a  condition  of  nature,  does  not  justify  the 
seizure  of  it,  when  that  seizure  is  prohibited  by  the  ef* 
feet  of  compact,  which  is  the  foundation  of  social  obli- 
gation. There  are  actions  injurious  in  a  state  of  civil 
order,  which  are  not  so  in  a  natural  state,  and  surely 
it  can  never  be  contended,  that  the  commission  of  them 
is  completely  subject  to  moral  impunity.  Civil  incon* 
veniences  are  seldom  compensated  by  pecuniary  fines. 
Blackstone  assumes  that  there  are  mala  prohibita, 
without  any  intermixture  of  moral  guilt,  and  draws  his 
own  conclusions  from  premises  which  he  never  could 
have  proved,  but  which  he  takes  for  granted.  He  then 
proceeds  to  exempt  from  the  operation  of  his  rule, 
those  cases,  in  which  there  is  any  degree  of  public 
mischief,  or  private  injury,  as  if  it  were  permitted  to 
subjects  to  speculate  and  theorise,  at  pleasure,  upon 
those  laws  which  it  is  their  duty  to  observe,  and  as  if 
the  breaches  of  public  law  were  not  essentially  con- 
sidered as  public  mischiefs.  Of  a  more  rational  na- 
ture was  the  opinion  of  Mr.  Justice  Rooke  (a),  when 

(rt)  See  2  Bos.  &  Pull.  375. 
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he  said:  "  I  perfectly  concur  in  reprobating  any  dis- 
tinction between  malum  prohibitum  and  malum  in  se, 
and  consider  it  pregnant  with  mischief.  Every  moral 
man  is  considered  as  much  bound  to  obey  the  civil 
law  of  the  land^  as  the  law  of  nature."  It  is  unsafe 
to  repose  in  subjects  the  liberty  of  choice,  with  rela- 
tion to  matters  connected  with  the  public  welfare.  In 
proportion  as  individual  feeUng  is  consulted,  is  the  ge- 
neral good  neglected.  Determined  adherence  to  the 
laws  is  far  more  serviceable  to  the  state,  than  the  pay- 
ment of  pecuniary  mulcts,  incurred  for  then-  mfractipn. 
The  one  confers  active  benefit;  the  other  produces  a 
negative  good,  greatly  counterbalanced  by  the  evil  ac- 
companying it. 

ofthecivQ         VIL  It  is  for  the  interest  of  married  persons,  and 

marriage.       therefore  of  society,  that  pubUc  forms  of  marriage 

should  be  celebrated  and  recorded,  in  order  that  the 

identity  of  the.  married  persons  shall  be  clear,  and  easily 

determined. 

The  laws  of  most  countries  consider  the  husband 
and  wife  as  one  person;  and  do  not  permit  the  latter 
to  institute  suits,  even  as  to  property  limited  to  her 
separate  use,  without  her  husband's  concurrence,  ex- 
pressed by  his  suing  with  her.  The  civil  law  usu- 
ally vests  her  property  in  him;  and  renders  him  liable 
to  her  engagements  contracted  before  marriage. 

The  children  of  the  wife  are,  during  the  existence 
of  the  marriage,  taken  to  be  the  issue  of  the  husband, 
unless  it  be  clearly  shown  that  there  was  no  access, 
within  the  natural  time. 

It  has  been  urged,  that  if  a  male  and  female  make  a 
bargain  of  matrimonial  cohabitation,  the  political  law 
cannot  justly  separate  them.    But  a  very  cursory  glance 
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at  the  marriage  institution^  in  a  political  state  of  exist- 
ence^  will  rectify  this  erroneous  argument.     That  the 
social  law  has  no  fair  right  to  separate  a  husband  and 
ynfe,  is  admitted :  but  it  is  another  question,  who  shall, 
in  society,  be  considered  to  be  husband  and  wife.    FuU 
political  age  to  judge,  or  the  capacity-supplying  consent 
of  the  parents,  expressed  in  the  mode  ordained  by  the 
municipal  law,  is  necessary  to  render  the  isupposed  en- 
gagement obligatory  between  the  parties.     The  law  of 
God  has  not  decreed  any  particular  age  of  discretion* 
The  legislatures  of  different  countries  may  therefore  de- 
termine the  precise  period,  according  to  the  climate  and 
drcumstances  of  their  particular  and  varying  regions; 
The  fanciful  pretence  of  the  propriety  of  allowing  a  fe- 
male at  twelve,  and  a  male  at  fourteen,  to  marry,  if  it 
deserve  any  argument  at  all,  on  the  ground  of  the  sup- 
posed physical  capacity  of  producing  children,  cannot 
avail  against  the  two  other  great  ends  of  marriage: — 
domestic  happiness,  and  filial  education,  neither  of 
which  can  be  expected  to  be  well  provided- for,  by 
persons  of  such  immature  ages.     There  is  much  consis- 
tency in  the  law  of  some  places,  which  allows  to  parties 
the  liberty  of  marrying,  so  soon  as  they  are  legally  old 
enough  to  enter  into  any  other  contracts.     The  hus- 
band's acquisition  of  property,  the  wife's  right  of  dow- 
er, the  legitimacy  of  children,  and  the  descent  of  ho- 
nors and  lands,  necessarily  and  justly  depend  upon 
the  civil  ordinance  respecting  marriage;  especially  as 
such  rights  spring  firom  the  social  state.     In  the  case 
of  non-age,  the  parties  having  no  power  to  make  the 
contract,  are  not  bound  by  it.     The  natural  law  does 
not  permit  the  marriage  to  be  dissolved,  whep  once 
duly  and  completely  contracted.    Neither  does  it  re- 
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strain  the  members  of  ciyil  society  from  alienating 
their  liberty  of  marriage,  as  to  time,  for  the  sake  of 
the  common  good.  Words  of  marriage  contrary  to  the 
law,  produce  no  obligation  on  either  party,  and  are 
therefore  mere  empty  sounds;  or,  legally,  a  nullity. 
They  who  have  no  moral  Uberty  of  action,  cannot  mo- 
rally act.  They  who  are  incapable  of  making  a  con- 
tract, cannot  be  properly  said  to  make  it.  In  a  civil 
state,  we  are  not  free  to  marry  in  any  way,  or  at  any 
time,  or  in  any  place  that  we  chuse ;  however  we  might 
do  so  m  a  natural  condition. 

There  are,  in  a  poUtical  condition,  as  in  a  natural 
one,  two  kinds  of  divorce: — 1.  A  complete  dissolution 
of  the  marriage  contract,  enabling  the  parties  to  marry 
again.  This  is  called,  by  the  lawyers,  a  divorce  a  ttV 
culo  matrimomi.  2.  A  separation  of  the  parties  from 
bed  and  board.  This  is  technically  termed  a  divorce 
a  mensa  et  thoro. 

ofwiib,or         YIII.  Absolute  property  in  such  thincrs  as  are  pro- 
testamentary  X      i       i^  O  JT 

*"^p<»***«»«  duced  by  the  labor  of  the  party,  or  such  as  we  have 
with  the  consent  of  mankind  a  right  to  dispose  of  af- 
ter our  death,  may  be  continued  after  life,  by  will  (a), 
which  is  a  prospective  aUenation,  taking  place  upon  the 


(a)  See  Tayl.  El.  of  Civ.  L.  517.— Bl.  Com.  ii.  c.  1.— Les  Cinq  Codes,  liv. 
ifl.  803.— Bynk.  Quest  Jur.  Privat  lib.  iii.  c  8.— Spav.  Puff.  ii.  p.  65. — Ge- 
nesis, c.  XV.  ftxlviiL — Seld.  de  Succ  Ebr.  c.  24.—  LI.  of  Solon,  Plut  in  Vit 
SoL  p.  90.— Pott  Ant  book  iv.  c  15.— LL  xii  Tab.— Inst  2.  22.  1.— Tac 
de  Mor.  Germ.  21. — Montesq.  Esp.  de  L.  liv.  xxviL  c.  1. — Vinnius  in  Inst 
lib.  iL  tit  10. — Turnb.  Hem.  L — Senec  de  Bene£  4.  11. — Jo.  Gottfr.  a  Cocc 
de  Testam.  Princip. — QuintiL  Declam.  308. — Isocr.  in  iEginet  p.  778. — 
Tlorus,  Hut  2.  20. — Livy,  24.  4. — Xenoph.  Cyrop.  8.  7.  3. — Hom.  Odyss. 
JMwk  xvii.  V.  77.  .  . 
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testator's  death,  and  npt  before.  The  laW  of  nature 
permits,  but  does  not  ei^oin  the  makmg  of  a  will.  The 
legatee's  acceptance  is  necessary  to  complete  the  effect 
pf  the  legacy.  The  will,  being  only  a  conditional  ali- 
enation, dpes  not  preclude  a  formal  revocation  or  alter- 
ation of  it. 

As  property  in  land  is  derived  by  us  in  the"  express 
character  of  being  members  of  s.  body  of  men,  whose 
consent  has  been  necessarily  given  to  it,  we  cannot 
transmit  it  to  any  who  have  not  the  same  qualification. 
Aliens  therefore  cannot,  without  a  positive  law,  acquire 
land  by  will,  or  derive  it  by  alienation.  But  goods, 
being  of  the  original  acquisition  of  the  testator,  may 
naturally  be  bequeathed  to  aliens,  by  will. 

IX.  The  succession  to  intestates'  goods  is  next  to  be  of  intestacy. 
considered. — An  intestate  is  a  person  who  dies  without 
a  vaUd  will.  A  man  sometimes  dies,  partly  testate,  and 
partly  intestate.  This  occurs  when  he  leaves  a  vahd 
will,  applying  to  a  part  of  his  property ;  but  leaves  no  va-^ 
lid  will  as  to  the  other  parti. 

Reason,  a  priori,  raises  a  conjecture  that  a  man  will 
not  lose  the  opportunity  of  providing  for  his  kindred. 
It  may  then  fairly  be  inferred,  that  an  intestate  has  in- 
tended his  next  of  kin  to  succeed  to  his  property.  But 
as  mere  inward  intention,  vdthout  accompanying  out- 
ward signs,  cannot  be  positively  known  to  mankind^ 
and  as  it  may  be  urged,  that  the  deceased's  neglect  to 
provide,  raises  the  presumption  of  his  intention  not  to 
provide,  the  conjecture  is  of  too  unstable  a  nature  to  be 
the  foundation  of  a  right.  A  man's  obligation  to  main- 
tain his  children,  is  a  personal  one,  and  does  not  im- 
mediately depend  upon  his  goods.    It  extends  as  well 


to' those 'who^liaye  ROgoods,'^a9>to"iikiM)i'wlibctjil%. 
Although  it  is  the  parent's  natural  duty<6t[i>w»<liAiyfa 
the  best  manner  possible,  for  the  ra^smil  WMtts  «04li8 
children^  yet  their  right,  being  cf'Ae  impel  ftrflltjlil, 
cannot  vest  in  them  a  property  in  tiie  gooid0.t'''Bv|  iHe 
civil  law  wisely  guards  against  manifeit  iM^achlMMilf 
parental  duty.  •  ''^*  **<^  tw* 

Inheritance  and  succession  are  not  pdsitMljf^Mlll- 
forced  by  natural  law  (a),  nor  do  th^  protedii^fiNlii 
an  universal  law,  estabUshed  by  the  genHend^eoaMllt 
of  mankind.  In  almost  all  nations,  afi^ns^ ca^ot 
inherit;  and  different  rules  and  limitfttioiis  Ife^lMik- 
cession  prevail  m  difierent  countries.  Suoee8fi4on^hnd 
distribution  are  the  ordinances  of  civil  la^jl^bMl^fh 
their  natural  operation,  here  to  be  considrifedv^^h^ 
have  regard:—  ir...n,y^b 

1.  To  children.  A  parent  who  has  beeA'<tb%  in- 
strument of  bringing  them  into  the  worlds?  is  <h«itod 
to  render  their  condition  as  comfortable  in?  tbe'Mtnld 
as  he  can.  '  ^     ' 

S.  To  wives,  who,  as  we  are  bound  to  cheriilh<*tUML 
during  our  tives,  have  a  just  claim  to  consideration  ttiid 
regard,  in  the  event  of  our  deaths.  i--r*i\i 

8.  To  grandchildren  and  great-grandchildren.'  llone 
can  more  properly  represent  children,  than  their  natmkl 
descendants.  And  the  grandfather  or  great^tod* 
father  is  the  remote  instrument  of  their  existences  ^* 

4.  To  brothers  and  sisters.  Next  to  them  whom 
we  have  introduced  into  this  earthly  scene,  and  to  -her 
who  has  been  the  tender  instrument  of  that  introduc- 
tion, are  to  be  considered  those  whom  we  are  indebt- 

(a)  See  Locke  on  Gov.  booki.  sec.  101,  102. 
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«d  to  for  the  benefit  of  education.  But,  in  the  usiial 
coone  of  thingSj  children  surviye  their  parents  and  ac- 
qnixe  their  property  from  them.  The  natural  law, 
Aerefore,  does  not  strictly  enforce  a  general  reversion 
to  parents,  especially  in  cases  of  ancient  inheritance  of 
land.  But  the  presumption  of  the  decease  of  parents, 
and  the  descent  from  them,  does  not  exonerate  chil- 
dren from  that  duty  of  filial  gratitude,  which  is  in  this 
inrtance  bert  ahown  by  providing  for  our  parents'  chit- 
dren — our  brothers  and  sisters. 

6.  To  parents,  grand-parents,  and  so  on,  always  pre- 
lenring  the  nearest  connexion  in  the  direct  Hne. 

6.  To  uncles  and  aunts.  The  natural  course  of 
things  just  stated  as  to  parents,  will,  afortwrig  apply 
to  grandfiithers  and  grandmothers;  and  the  same  in- 
ducement of  gratitude  just  explained,  which  will  lead 
US  to  cherish  our  brothers  and  sisters,  will,  to  a  less 
extent,  prescribe  the  provision  for  the  descendants  of 
our  parents'  parents  (a). 

7.  To  other  relatives,  who  are  rationally  suppos- 
ed, as  having  been  connected  by  ties  of  blood,  to  have 
lieen  dearer  to  the  deceased  than  the  objects  of 
friendship. 

But  the  civil  laws,  which  prescribe  upon  what  con- 
ditions we  shall  hold  our  property,  and  which  must 
have  local  interests  and  circumstances  in  view,  may  ve- 
ry properly  alter  the  order  above  laid  down,  for  good 
political  reasons.  For,  as  I  have  stated,  the  right  is 
not  naturally  absolute. 

The  exceptions  to  filial  succession  are: — 

i.  The  act  of  disherison  by  a  parent,  which,  if  the 

(a)  See  Numbers,  xxvii.  8,  9. 
M 
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thiH  hsLve  hot  manifestly  deserved  it,  is  s,  fefael'acf; 
but  it  is  not  void/  tire  parent  having  a  disci^dnfdcty 
right  to  dispose  of  his  property.  In  gross  eases^'  IilA#- 
ever,  the  civfl  law  ituty  interpose^  for  the  sake  df  - jc^ 
tice  and  public  poKcy.  '     ' 

2.  Where  evidence  of  legitimacy  is  wanting.  Mar- 
riage raises  the  reasonable  supposition  of  'identity  of 
descent  from  the  mother's  husband.  The  eivH  la#, 
unless  where  it  allows  the  act  of  adoption/ eitehds 
the  right  of  inheritance  only  to  such  chfldren  as  ttie 
bom  in  strict  accordance  vdth  such  law. 

Persons  succeeding  to  the  property  of  a-  deoeaded  Irf* 
dividual^  are  bound  to  pay  his  debts^  so  fa^  as  the'as- 
sets  extend^  unless  exempted  by  the  law;  for  a  miEUi 
cannot  be  said  to  be  worth  more  than  what  bepdssess- 
es,  after  payment  of  his  debts.  *'    *• 

Next  of  kin  have  a  right  to  goodi3  only  lipbn  such 
terms>  and  subject  to  such  limitations,  as  their  ancJbs- 
tors  leave  them  liable  to.  ■        ■ ' 

•  Prescription  is  necessarily  binding  against  jjersons 
unborn.  For  if  the  ancestor,  through  neglect, ^hsttfift 
l^st  his  property,  how  can  his  posterity  acquire  il? 
They  are  thereby  deprived  of  no  right ;  for  the-  aWrfi 
dental  circumstance  of  descent  cannot  entitle  them  to 
diaim,  through  their  ancestors,  that  which  their  ah^es^ 
tors,  at  the  time  of  their  death,  did  not  possess.    ' '  '^*'- 

ofdTiimiiia-  X.  Civil  laws  should  follow  nature  in  assigmng»for 
the  period  of  age  at  which  majority  shall  commence^ 
the  time  of  life  when  the  members  of  the  pl&rticuldt 
C6taimunity  generally  acquire  the  fiill  faculty  of  discri- 

I 

mination. 
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K^,^l|U«nPu]aiig  the,  sdiaoriify  of  infanta^  the  insan^y  of  ^"1^°^^' 
yjy^rnyPf  W>d  th^Mvea  of  idiots,  whom  the  law  supposep  £^.^1 
toJ^iwWl|bk^thfi|pubUc.pow6^gen^r^^  "-'^^"^ 

g^^  tfel^  ja^ut^  j^jfertyt  &>x  the  benefit  of  tbe 
ri^t  o^mersy  and  to  the  exclusion  of  aU. others. 

i.,  ^|S^. Metallic mwey(a)9  whichia  a  standard-measive  or moneyani 
oIliEipe,^]?  aB  sal^aMe  things,  has  theae  advantag^ai-rrr 
..hl^i  )^  isrthe  Jiea);  stac^ard  of  yaluQ,  as  th^  constant; 
9|je^HiuoA.0iKhange  for  aU  commodities,  l^jipeap^ 
of  it,  we  procive  w^iateyer.  we  wmt,  which  oannot  bf 
in ^qiaas  jo^  bartering .  macely.  Its  utiility  will  therefore 
caiiaetit^  hsL  m  degtee»,  to  be  current  in  all  cpuntrjyes.  ^ 
( i.jBp  |t  p^very.cQinpact  and  portable,  aijid  iajcapable  of 

tibte  niiiiutest^diyiaio^  or  the  laxgest:aggregatioa, 

.8.  {ti»  impensbability,. , 
. :  >4v.  lita  coipparafiy^  8cai!city. 

.  iGoiniDgi  for  ob.yious;  iraiiaons,  should  be  entrusted  onr 
iy  to  the  sovereign  power;  and  public  £uth  should. ^be 
atjudiously.  obtsenned  with  regard  to  it.  That  article  is 
the  fittest  for  currency  which  describes  the  largeKtf 
value  in  the  least  compass — is  least  liable  to  fluctua- 
dooi — can  be  minutely  divided — and  is  most  durable. 
'>•  ■    . 

.  XJII.  Amongst  the  numerous  advantages  of  a  politi*  The  advanta- 
cal  condition  over  a  natural  one,  is  the  avoidance  of  per-  ciety  over  a 

'  ^  state  of  na* 

tiue. 

(a)  See  Lieut  Gen.  Craufiird's  Reflect  on  Cir.  Med.  8vo.  Lond.  1817.— «• 
Cic.  de  Off.  lib.  i!L  c.  20. — Sir  James  Steuart's  Princ  of  Money  applied  to 

ntngaL-j^krist  ad  Nieomaeh.  5.  8.— TurnK  Hein.  i.  sec  334  to  336. Sen. 

4^  Beaei:  &  14.«-Herodot  lib.  i.  sec.  94;  &  Ub.  vL  sec.  127.— Larcher's 
Note  01^  ditto. — Montesq.  Esp.  d.  L.  liv.  xxii.  c.  1.  to  15. — Purves  on  Nation- 
al Wealfli,  8vo.  Lond.  1817,  p.  120.--Paley,  ii  book  vi.  11.— Harl.  MSS. 
251,  349,  and  380.  —  Boizard's  Treatise  on  Coin.  —  Bodinus.  RepubL 
book  i.  c.  10. 

MS 
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petual  war  between  men,  for  the  enforcement  of  their 
rights,  God  bestows  upon  his  creatures  no  advantage 
in  vain;  the  power  of  speech  is  an  extraordinary  proof 
of  the  will  of  God,  that  we  should  be  social  beings. 
By  means  of  it,  we  are  to  express  to  other  men,  our 
desires,  our  feehngs,  and  our  sense  of  right  and  wrong, 
so  far  as  it  is  wise  to  do  so.  If  it  were  necessary  to 
enforce  the  duty  of  sociality,  by  the  examples  of  social 
instinct,  furnished  by  the  inferior  animals,  it  would  be 
easy  to  quote  instances  of  quadrupeds,  who  are  the 
next  to  us  in  intelligence;  of  birds,  who  are  still  lower; 
and  even  of  insignificant  in3ects ;  all  of  which  flock  toge- 
ther in  companies  of  their  own  species.  But  our  emi* 
nently  superior  faculties  demonstrate  the  much  higher 
moral  necessity  for  our  associating  together,  4md  pro-- 
motingy  to  the  extremity  of  our  power,  the  end  of -po- 
litical companionship:  I  mean,  of  course,  the  puUic 
-gbodir  The  comparatively-mighty  powers  of  contem- 
plation^  -and  action,  whidi  man — iim  wonderfiil  creiH 
ture,  possesses,  are  wholly  unsuited  to  contracted,  and 
selfish  considerations. 


t. 
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CHAPTER  IIL 


:r 


OP  THE  CIVIL  POWER, 

■    :l!      ■ 

5  L  THE  entire  civil  power  is,  in  the  first  instances  Sl^^^SS^'iSr 
vested  in  the  whole  society.     By  the  act  of  political  ^^^ 
association,  men  subject  themselves  to  the  public  an- 
thority  of  the  state  (a).     The  civil  concord  cannot  be 
carried  into  complete  effect,  without  full  power  of 
•compulsion. 

Civil  power  is  either—  Legislative ;  that  of  ascertain- 
ing and  establishing,  by  joint  determination,  the  rights 
and  obligations  of  the  several  members  of  the  state: — 
Oj,  Executive ;  that  of  acting  conjointly,  for  their  com- 
mon security. 

Legislative  and  executive  power  may  be  united  in 
one  body;  or,  as  is  oftener  and  more  beneficially  the 
case,  may  be  confided  to  distinct  bodies  or  individuals. 
This  originally  depends  upon  the  will  of  the  people. 


(a)  See  Vatt  book  i.  c  l,  sec.  1. — Arist.  Pol.  i.  2. — Turnb.  Hein.  ii.  sec 
148. — Delia  Forza  nelle  case  politiche,  by  M.  Angelonu— -Locke  on  Gov, 
book  ii.  c*  1« 


>  I* 
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The  nombthetical  authority  is  sometimes  ve«ted 
in: — 

1.  The  whole  people — 

^»  A  selection  from  them — 

8.  The  kmg  absolutely — 

4.  The  kingy  urith  the  assent  of  the  people  or  nobi-^ 
lity,  or  both  of  them. 

The  ends  for  which  political  society  was  establish- 
ed,  explain  the  necessity  and  the  origin  of  civ^'att-^ 
thority.  ' 

In  the  early  times  of  civilisation  and  gordrnment^ 
the  necessity  for  the  division  of  the  powers  of  gO^ 
vemment  into  its  distinct  branches,  was  not  perceived'; 
and  in  the  first  legislators,  as  we  have  reason  to  be- 
lieve, were  combined  the  legislative  and  eitecutive 
blBiiehes  of  authority* 

Government  should  be  founded  upon  love,  ndi  n^ 
on  fear.  The  civil  power  is  admirable  in  i^p<mon 
to  the  general  happiness  which  it  considts,  and  die 
means  which  it  possesses  and  takes  for  its  own  pie^ 
s^rvation.  '    ' 


unkm  the  II.  The  phvsical  union,  and  the  intellectual  contte^^ 

^'  rence  of  the  people,  in  the  plans  of  the  state;  Ss  i&li 

great  bond  of  the  public  power.  ' » 

ofiQgUatiTe       III.  The  le^slative  authority  (a)  originates  in  the 
power  siurrendered  by  every  one  in  the  society,  to  tnal^ 


(fl)  See  Warburt  Alfiance,  bookn.  c.  S. — Tayl.  Civ.  L.  p.  70. — P^ne** 
Plea  for  Lords. — Prynne's  Surv.  of  Pari.  Writs. — Mohtesq.  Esp.  d.  L.  Bt.xl. 
c.  6.— Co.  4  Inst  p.  3.— Locke  of  Parh—Mod.  Un.  Hist,  xxifi.  307,  &  xxkiii. 
18.— Glanv.  lib.  ix.  c.  10. — Com.  Dig.  Parliament — Adolph.  Bol.  Staid'  eif 
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]»Wh-  lthsi9  ^  right  to  make,  alter,  and  repeal  laws, 
and  to  affix  those  penalties  to  their  infraction,  which 
are  necessary  in  order  to  enforce  their  ohservance.  It 
also  ordains  to  whom  the  {appointment  of  public  offi- 
cers shall  be  confided,  and  has  an  absolute  right  of  di- 
recting and  controlling  the  executive  branch  of  power. 
It  may  limit  the  succession  to  the  sovereignty,  or  ex* 
c^de  from  it  particular  claimants.  It  cannot  alienate 
1(8  p9wer|,.and  is  bound  to  dispense  its  rules  with  equi- 
ty and  prudence.  It  is  at  liberty  to  restrain  the  exer- 
cise of  the  natural  rights  of  the  people,  for  the  pur- 
pose of  the.  general  good,  but  for  no  other  object  what- 
«wver. . 

,  Xhe  legislature  should  not  decide  on  guilt: — 

. ,  1«  <4^  th^  guilty  denies  it ;  and, 

2.  As  it  is  doubtful  whether  it  will  properly  apply 
t^e  punishment. 

\..  Legislative  power,  when  distinct  from  executive, 
should  be  frequently  assembled;  but  not  without  in- 
termission.  Its  election  should  take  place  at  occasion- 
d  period.,  ^  n«^^U  tater^b."  The  »ve.eig„ 
power  has  usually  the  right  to  convene,  prorogue,  and 
djbsolve.it.  The  legislature  is  entitled  to  enquire 
into  ^d  punish  for  the  wrongful  exercise  of  executive 
power. 

He  is  the  most  skilful  legislator  who  restrains  the 
evil,  and  dierishes  the  good,  dispositions  of  mankind. 
In  a  civil  state,  the  authority  of  the  legislature  is  the 


BritEnip.yol.i.  p.  187  to  298.— Lamb.  Arch.— LambarcL— Tac.de  Mor.Oemu 
c  11. — Whitelocke  of  Pari. — Jac.  L.  Diet,  tit  Parliament. — Ulpian.  Fragnu 
1^  9. — Xurnb.  Hein.iL  sec.  139. — Locke  on  Gov.  book  iL  sec.  212  to  217. 
-— Burl^moaq.  ii.  p.  65. — BI.  Com.  i.  c.  2. 


d^  Kappiriesi^'Uha  prfeservitfon,  -to  impose  isfpontlie 
le^i^'fit^  nbddy  '•  suiih"  cdhstittitional  checks;  a»'  *  late 
necessary  to  guard  against  its  xsxiSae'  exjetddt  of 
power. 


'  ■  '> 


Of  UMtion.  iv*.  By^nrtfde  of  the  genei'ar  right  of  the  leigidattui^ 
tfcl'  dite'dt  the'  mibjects'  to  do  such  acts  as  the  coMtnott 
^bftriehders  tiecessaryi' if  embraces  a  power  to  tAx 
iffie' subjects,  according  to  its  discretionary  views,  but 
justly.  •'* 

'^^ax^b'kre  such  contributions  to  the  publife  revettlie, 
as  a  man  pays,  and  is  supposed  to  be  ready  to  pay,  ttttt 
of  his  prdperty,  to  secure  the  other  part  of  it,'aild  Ids 
pfet'^bnal  rights.  This  explains  why  a  man  iii  ftftj 
^imii  cTrcu^stances,  or  in  times  of  datigei*,*  should  be 
i^oWheavfly  taxed,  than  if  he  were  in  alow  coi^itioit, 
or  if  the  society  were  not  exposed  to  the  costs  of  a  wlir. 
No  taxes  but  what  the  pubBc  good  requires  should  be 
fevied.  As  little  as  possible  should  be  taken  from  each 
subje(^t.  Taxes  should  be  demanded  from  every  matf, 
so'faY  as  it  is  practicable,  according  to  the  ratio  of  his 
tni^kiiy^  and  the  consequent  protection  of  those  me^s 
t>y  the  public  power;  iaiml  should  bellied  ai^  neafljr 

■  ■  ■  ' 

as  can  be  to  the  time  when  wanted.  They  should  be 
disposed  of  consistently  with  the  obligations  due  to 
the  several  members  of  the  state.  Causeless  ta±M^ 
aiid  taking  a  man*s  whole  property,  or  a  part  of  it, 
without  taxing  others  in  the  same  proportion,  are  un- 
just impositions;  for  that  which  is  used  for  all,  should 
be  proportionably  contributed  by  all. 

Those  taxes  are  the  most  expedient,  which  are  paid 
immediately  by  the  subject  to  the  government,  for 'it 
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canbot -escape  the  attention  of  financiers,  that  taxes 
n^n  oommodities  of  life  have  the  tendency,  in  case 
of  their  rej>eal,  to  perpetuate  high  prices,  without  ad- 
vantaging the  state. 

V.  The  executive  power  is  necessarily  established  or  executive 

power* 

to  render  the  law  effectual — to  secure  public  rights — 
to  prevent  wrong — to  enforce  reparation — and  to  in- 
flict punishment.  It  should  therefore  be  irresistible  in 
the  exercise  of  its  functions.  It  is  either  internal  or 
external. 

Internal  executive,  or  judicial  power,  is  that  which 
enforces  the  legislative  directions  of  the  state,  accord- 
ing to  their  prescribed  letter,  either  civilly,  for  the  re- 
covery of  private  remedies,  or  criminally,  for  the  inflic- 
don  of  punishment  for  crimes.  It  is  the  duty  of  judi- 
cial authority  to  apply  the  force  of  the  society,  in  ex- 
act accordance  with  the  law  of  the  land. 

External  executive,  or  military  power,  is  that  which 
guards  against  external  injuries,  by  defence,  by  insist- 
ing upon  reparation,  or  by  inflicting  punishment.  A 
discretion  is  generally  allowed  to  this  authority,  in  ad- 
dition to  waging  war  against  the  immediate  encmy^ 
tt>  apply  to  other  states  for  assistance,  if  necessary;  to 
guard  against  the  interference  of  foreigners ;  to  send 
flags  of  truce;  to  propose  terms  of  accommodation; 
to  8US{>end  hostilities ;  to  make  temporary  peace ;  and  to 
agree  to  terms  of  capitulation.  The  latter  powers  are 
rather  legislative  than  executive;  although,  from  the 
necessity  of  the  case,  they  are  vested  in  the  military 
commander.  But  sometimes  national  deputies  accom- 
pany armies,  and  dictate  when  they  shall  act  on  the 
offensive.    Their  power,  however^  cannot  extend  to 
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atop  a  battle  begun;  for  if  so,  miUtary  commaad  woviU. 
be  paralysed,  unless  the  enemy  agree  to  the  demanda 
made ;  and  then  it  is  the  duty  of  the  general-*jn«-chi^  %fK 
put  an  end  to  bloodshed.  .  . 

The  external  or  miUtary  power  being  employed  to 
gnard  against  attacks  from  without,  ought  not,  for 
obvious  reasons,  to  act  discretionarily  within.  But  the 
kitemal  executive  power  may  call  for  the  assistance  of 
the  soldiery,  as  members  of  the  state,  to  enfarce  th^ 
laws,  if  its  own  civil  forces  be  insufficient  for  the  pur« 
pose.  They  then  become  an  instrument  in  the  hands 
of  the  civil  power,  and  are  bound  to  act  under  its  eniiie 
control,  and  consistently  with  the  laws  of  the  country«i 

Valuabfe  as  are  the  blessings  of  peace,  military  pqw* 
er.  ought  not  to  be  despised  (a).  Its  legitimate  objciQtii 
are  only  the  acquisition  and  protection  of  right.  Itisi 
when,  well  regulated,  alarming  only  to  the  oppressor* 

Both  internal  and  external  executive  power  are  4^ 
pendent  upon  the  control  of  the  legislature;  and  it  is 
highly  important  to  the  happiness  of  nations,  that  theic 
legislative  and  executive  branches  should  be  kept  dis« 
tinct  from  each  other,  as  their  nature  plainly  deMgn^ 
them  to  be. 

In  a  monarchy,  the  executive  power  should  be  nsr 
posed  in  the  king.  It  is.  inconvenient  to  vest  itiiiA 
counciL 

The  two  great  arts  of  government  are  to  produci^ 
happiness,  and  to  remove  temptation  and  en:or. 

Of  soveieign        VI.  Sovereign  power  is  such  an  independent  power 
^^"'  of  ruling  ovj^  a  state,  as  cannot  be  invaUdated  by  any 

(a)  See  contra:  Dr.  Swift. 


Of:  tfHE  CIVIL  FOWESI.  IV^l 

^feoriiliww  tmthoriftyv  ItrepreBenttrdlieiiiqefltyaiid 
nk^Mtti  of  dienatiDiL  in  the  free  canditioDof  aia^ 
ttir^^'dver^nnn  k  ar-iOTereign,  as  respeetsUia  own  bgm 
tioDs.  And  when  men  leave  such  condition,  and  con- 
|j!fe^|aiCe>'in  >a  bod^  tluit  body  is  necessarily  Myveveign 
dsb,  /kio>  efXtemal  socdety  liaTing  a  right  to  direct  its 
a;otlollff>^  A  body  which  is  subject  to  external  political 
dontirol^-'  ie  notitt  separate  civil  society^  but  is,  at  the 
AHMt,'  only  a  branch  or  provinoe  of  the  state  whidb  has 
a 'right  <to'  direct  it; 

'  ^Supreme'  i^wer  is*  that  state  of  particalar  superiority 
ovelf  <b11  vubopdiilate  powers,  which  has  no  superior  to 
iij.  i  Itds'supreme,  only  with  reference  to  the  inferior 
aOthpritieB.  Thus  a  judge  may  be  supreme.  The 
tirtn»'^  BOrvereign/  and  '  supreme,'  are  therefore  not 
sytitmyHloas^ 

The  eminent  domain,  or  right  of  controllmg  and  die* 
pbfenag  of  private  property,  without  injury  to  particular 
subjects,  is  possessed  by  the  sovereign  power,  and  may 
be  exerdsed  everywhere  within  the  state.  It  may 
regulate -die  possession,  and  control  the  enjoyment, 
of  things  before  existing  in  common.  But  eauseless  or 
corrupt  limitations  of  these,  and  all  other  previous  rights, 
are  abuses  of  power.  Regulations  of  police  are  also  a 
necessary  part  of  the  sovereign  power. 

The  sovereign  power  is  invested  with  the  rights, 
and  subject  to  the  obligations  of  the  natbn«  The  pow- 
ers and  duties  of  sovereigns  are  hereafter  particularly 
atated(a). 

YU*  There  are  certain  general  rights,  which  are  so  ^^^,,ff^ 

sovereignty. 

■ 

(a)  See  c.  vHi. 
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neoeiisary  to  tbe.  finn  and  effective  adminiatrntioH  of 
government,  that  they  are  vested  in  nearly  all  aove- 
Teigns.    They  are  the  foUowmg]-*- 

1.  To  a  share  in  the  making  of  laws;  so  that,  without 
ihe  consent  of  the  sovereign  power,  no  old  law.  eavt  b^ 
altered,  or  repealed,  nor  any  new  law  enacted*  .  ,  ,. 
.  &,  To  absolute  perfection  of  character  and  judgment ; 
for,  as  the  civil  head  represents  the  collective  body^.fae 
cannot,  p<ditically  speaking,  err.  >      i 

3.  To  absolute  perpetuity;  for  the  pubUc  hea4j[.aiS 
the  reflective  mirror  of  the  people,  can  never  did  r 

;.  :4-  To  independence,,  and  pre-eminence  over  attithe 
subjects;  for  no  one  can  be  superior  to  the  represeQ^ 
.ative  of  the  whole.  .     :,    .., 

5.  To  irresistibility,  and  inviolability;  for«  to.j^ifif; 
t^e>  4uly-constituted  power,  is  to  contend  agwidt^the 
whole  nation.  .  ...i, 

.,■6^  To  national  ubiquity;  for  the  people.  mu3ti  be 
(^erjwhere  in  the  country  which  it  occupies,        ....,, 

ofpieroga-  ,..(^111.  Prerogative  is  a  pre-eminent  right ,  of  .^Cl- 
cutive  discretion,  vested  in  the  sovereign  pqifer,  $^ 
the  benefit  of  the  people.  ■  ^«    .^f 

The  powers  of  prerogative  are  generally :— -*,  j     ;  \ 

1,  Declaring. war  and  peace*  /I    k\ 

2.  Signing  treaties.  ,.■..., 
-,  >3,. Ordering  and  performing  all  necessary faots  of 
jbostility,  granting  letters  of  marque  and  reprisal>.  roil- 
ing the  troops,  commanding  the  army  and  navy#,  aXii 
ordering  the  destination  of  armies  and  fleets.   .    . « 

4.  Appointing  law-courts,  and  oivU ,  and  judicial 
ofiicers,  deputing  embassadors,  and  appointing  con- 
suls. 


.  t  ■  • 
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'  ^  A  'AteNslettib]iiig^  proroguing,  and  didBolving  parlia- 

6.  Presiding  over  the  established  church. 
>•'  T.'  Ifisiking  proclamations. 

'"9.  Granting  passports^  and  letters  of  safe  con* 
duct        '. 

'dv-'ReceiTing  taxes,  and  expending  them  in  the  pur- 
poses of  the  state. 

10.  Conferring  titles,  franchises,  immimities,  and  ho- 
nors; and  estaUishing  colleges,  and  royal  societies. 

11.  Grranting  pensions. 

^'*li^;  Ghrantinjg  particular  powers  to  societies  called 
"•^eclipolrations,'  for  useful  purposes. 

18.  Granting  patents  for  useful  inventions,  and  li- 
^teaiay  works. 

'14.  Coining,  and  calling  in  money;  and  regulating 
the  currency  in  generaL 

' '  15»  Building  embattled  castles,  forts,  or  fortifica- 
tions, and  evecting  encampments  on  the  lands  of  sub- 
jects; appointing  public  ports,  and  havens;  erecting 
light'houses,  sea-^marks,  and  beacons;  and  estiiblish- 
liriig  jj^ublio  fairs,  markets,  and  cities. 

16.  Having  the  superintendance  of  gaols.  ■ 

17.  Regulating  weights  and  measures. 

18.  Prohibiting,  or  permitting,  importation  and  ex- 
portation of  arms  and  commodities. 

'*'  19;  Primary  satisfaction  of  debts,  by  subjects;  for 
individulds  ought  not  to  possess  rights  prejudicial  to 
^t  ocdnmon  body. 

SO.  Presiding  in  the  courts  of  justice,  and  execut- 
irig  Hie  judgment  of  the  law. 

*''91^  Having  the  guajrdianship  of  infiuits,  idiots,  ahd 
lunatics. 
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^.  ForbftddiBg  the  exit,  and  cowinaitJLing4te  Beitihi> 
of  subjects.  .;    >in 

23.  Granting  pardons.  '    :       t  i!. 

24.  Possessing  criminal  forfeitureay  and  Ifta^vin^  a 
right  to  lands  and  goods  without  an  owner. '  •   -    > 

Royal  prerogative  should  be  so  constituted'  Bad 
exercised,  as  to  serre  the  country,  and  to. ^public 
justice.  v*r 

Of  idgkNis  IX.  Religion  must,  to  a  certain  extent^  be  identified 
with  public  law  (a);  for  all  law  is  founded  upon^  the 
will  of  God.  Religion  is  besides  so  liable  to.be  mide 
the  pretext  for  internal  disturbance,  that  soneraignfe 
have  an  essential  right  to  govern  its  exercise^  so  fiw  ad 
the  political  safety  of  the  state  requires,  aad.cro  aa  Mb 
to  force  the  understanding*  .  The  laws  haYe.in,  ;view[ 
the  rendering  men  good  citizens,  and  jiotlnng  can/  b^ 
ter  complete  die  design,  than  the . preservation iOfpuue 
religion*  The  law  may  restrain  allprofefisedljrfseljgiouii 
exercises  contrary  to  Justice  or  good  manpi^s. ,.:!(; 
should  consider  rather  the  political  tendency;  and  ic<n^ 
sequences  of  religious  opinions,  than  their.  tni(|l^fPfi 
falsehood;  for  it  is  not  the  business  of  a  civil; atat^,^, 
set  itself  up  as  an  infallible  ecclesiastical,  judgt^n^.ffb 
it  consistent  with  its  obligations  to  impose  a  religiQ^  hij* 
force  upon  the  subjects.  ..        v  •-«  y,iM|i 

Religious  establishments  are  to  be  vindicated^^opfi^, 
upon  the  ground  of  religioi^s  usefulness.  The^iB^^^f^ 
limits  to  be  preserved  by  the  public  power»>ia  itairc^ 
gious  interferences,  maybe  a  subject  pf  contrpvejc^yji 
but  it  is  quite  clear  that,  to  a  certain  extcait^  ijt^  cMdif 
control  is  not  only  justifiable,  but  actually  necess^jrji^.:. 

(a)  See  contra: — Spav.  Puff.  i.  p.  11,  note;  and  see  Spav.  Piiff.  i.  p.  1 67 
to  176. — Montesq.  Esp.  d.  L.  liv.  xxiv, — Sueton.  August  c.  31. 
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-<  >Fit»t,  The  g6od  g«rf  eminent  of  the  state  requires,  that 
the  unlimited  permission  of  fanaticism  should  not  ren- 
der it  liable  to  sudden,  or  gradual  overthrow. 
'•  See(»idly/the  Tory  liberty  of  religious  worship  renders 
it  necessary  that  thetivil  po^wer  should  check  the  irrego- 
brriticis  and  effervescences  of  pretended  piety.  Thus,  if 
qiiibt*  people  be  assembled  to  worship  God,  in  a  church, 
iare  their  devotions  to  be  interrupted  by  the  boisterous 
vociferations  of  ranters,  or  jumpers,  practising  their 
religion  just  outside  the  place  of  worship?  Or,  if  a 
congregation  be  met  together  for  purposes  of  piety, 
ttMj  according  to  custom,  with  their  hats  off,  cohsi- 
detioig  it  a  fonA  of  reverence  due  to  God,  to  have  their 
hedli^  uncovered,  are  other  sectarians  to  be  permit^ 
tedf  to  remain  there  covered,  tinder  the  preteiice  that 
itr  is  more  acceptable  to  God?  Or,  whilst  a  congrega^ 
tibn  is  (Silently  attending  to  the  precepts  of*  theiMreli*-' 
^ous  pastor,  is  the  reK^ous  service  to  be  interrupted, 
by  the  loud  and  unwelcome  ejaculations  of  soilne  de^ 
hided  zealdt?  Or,  are  persons,  in  a  city,  to  be  permit^, 
ted  to  walk  about,  in  a  nude  dtate,  under  the  excuse, 
th^t'it  h  pious  to  follow  the' primitive  simplicity  of  na- 
^tret  -Or,*  are  men  to  be  allowed  to  marry  several  wives, 
upon  the  ground  that  they  consider  it  to  be  reHgioitt 
to'  imitate  the  patriarchal  institutions?  Or,  is  an 
ihdividual  to  be  free  to  crucify  himself,  in  profane  imi- 
tUSoki' of  Christ,  because  his  erratic  mind  considers 
suicide  as  an  act  of  extreme  religious  devotion,  which 
will  be  approved  of  by  God?  Or,  is  a  mother,  in  a 
oitilis^d  hnd,  to  be  {)ermitted  to  murder  her  child, 
merely  because  she  considers  its  destruction  as  sure  M 
procure  for  it  a  state  of  future  happiness?  Several  of 
these  indecent  excesses  and  immoral  acts  really  have 
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been  ooouHikted,  in  the  name  of  leligioii.  I 
mention  a  greater  number:  the  above  axe 
to  show,  that  it  is  highly  unsafe  to  trust,  walUmkeify^  t^ 
the  discretion  of  individuals,  or  to  exchidb  Ike  ihS 
power  from  exercising  some  control  even  over  ihft  M|t* 
figious  exercises  of  the  subjects*  It  is  easy  so  totltit 
tute  and  administer  the  civil  power,  that  it  akal  mik 
interfere  with  the  liberty  which  ought  to  be  aOowedib 
every  man  to  adopt  his  own  form  of  worshqf^  to  flor  M 
is  consistent  with  the  safety  of  the  state,  and  tike  mIi- 
l^ious  freedom  of  other  sects* 

Soverei^fis,  should  by  all  reasonable  and  chaiilakt^ 
means,  oppose  the  progress  of  gross  unbelief,  in  id^gmii 
afiairs,  but  avoiding,  as  much  as  possible,  controveniil 
lidvocacy*  No  social  mstitution  should  violate  the  in- 
alienable freedom  of  conscience,  or  invade,  if  it  caaW 
helped,  the  domestic  comforts  of  the  suljecta.  Acti^ 
not  thoughts,  are  the  subject  of  human  pnniahmenlJ 
The  faith  of  the  majority  of  the  nation  should  be  the 
established  one,  if  any.  Christianity  is  the  prindpil 
guide  of  the  law  of  christian  nations. 
.  A  bad  religion  is  better  than  no  religion  at  aD(#)» 
There  is  no  religion  which  strikes  less  terror  into  the 
hearts  of  the  wicked,  than  atheism. 

ofputaficpio-   .  X.  Public  property  is  that  which  remains  in  the 
hands  of  the  sovereign  power,  not  having  been  S] 


cally  apportioned  to  the  people. 

The  national  property  and  revenues  are  at  the 
posal  of  the  sovereign,  who  is  the  trustee  of  them  tot 
the  public. 

(a)  See  contra: — Bayle.  Pens^es  surla  Comdte. 


power. 
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'3*  XW.Bhr  ^  tbfJ^veral  branches  of  the  state  shi^  uL^'llLdd^ 
Jyjg^^scr^tioiiary  power  of  government — what  rules  S^^^ 
j^ajl^^jgfMHJ^^bed^  to  which  the  public  heads  them- 
M^MJb^.f'T^t'f^t-rand  what  extent  of  authority  they 
ijf^fLfmoj^  rngjEft  depend  upon  the  people,  who  are  the 
^uukay^.of  all  $roQLpower.  But  when  those  regulations 
are  «oe  ^tab^phed,  they  cannot  afterwards  revoke  or 
f^fa:j^fjgak,  witliout  the  consent  of  the  other  branches 
^^  state. 

« So,  l^iLg  as  the  ciyil  compact  subsists,  that  is,  so 
long  as  each  party  performs  its  share  of  it,  the  civil 
-omerjamai  eidatf^  and  is  not  liable  to  arbitrary  altera- 
tic^  ^fXOxAfi^  to  the  views  of  any  particular  party  to 
\L  'But  the  dissolution  of  that  branch  which  breaks 
ite  pq^on  of  the  national  contract,  takes  place  imme- 
d|fitely,  if  either  of  the  other  parties  choose  to  avail 
ti^^pBelves  of  the  breach.  When  a  society  is  dissolv- 
ei/^  the  government  is  so  too,  and  its  members  return 
Uf^  (I  8^te  of  nature. 
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CHAPTER  IV. 


OF  CIVIL  LAWS. 

Deonitiani  of      §  I.  JURISPRUDENCE,  in  its  limited  civil  sense, 
^^°^  may  here  be  defined  to  be  the  science  of  making  and 

explaining  laws^  for  just  purposes. 

^^MkM?**^      II.  Public  law  is,  in  its  largest  sense,  the  common 
vuiaw.  understanding  directed  to  the  common  good. 

A  civil  law  is  a  rule  of  action  prescribed,  for  the  be- 
nefit of  a  commimity,  by  the  legislative  power.  That 
power  must  be  supreme;  for  to  make  laws,  is  the  high- 
est exercise  of  control  over  others. 

The  term  '  civil  law,'  is  sometimes  used  to  denote 
the  ancient  imperial  law  of  Rome.  The  difference  of 
senses  of  which  the  term  is  capable,  should  be  careful- 
ly observed  in  our  jurisprudential  inquiries,  lest  we 
should  mistake  the  one  kind  of  law  for  the  other.  The 
expression,  *  political  law,'  would  have  been  well  sub- 
stituted, to  describe  the  laws  now  under  consider- 
ation, were  it  not  that  such  expression  appUes  as 
well  to  international  law,  which  is  distinct  from  civil 
laws. 
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III.  A  civil  law  differs  from  a  private  comipact.  in-  Distinction 

between  civil 

asmueh  as  the  obligation  of  the  one  arises  from  a  re-  l.^'^^^f'^' 
mote  or  indirect  consent,  and  the  other  from  an  ex;-  ^**^ 
press  and  immediate  agreement.  By  the  act  of  civil 
union,  we  have  undertaken  to  abide  by  whatever  po- 
sitive rules  the  common  sense  of  the  public  body  may 
lay  down  for  our  government.  It  would  be  well  for 
our  couptry,  if  h^t  political  conduct  were  always  regu- 
lated by  tU^  comprehensive  consideration. 

ly.  The  supreme  law  of  society  is  to  preserve  the  The«enerai 

*  ,  happmesg  the 

happiness  of  the  members;  for,  without  its  observance,  SKtyl*^ 
society  cannot  exist.  That  happiness  is  admirably 
consulted  by  the  fundamental  principle,  which  must 
ever  be  remembered,  in  the  simplest,  and  in  the  most 
abstruse  branches  of  political  jurisprudence^  that  no 
civil  law,  which  is  contrary  to  the  will  of  God,  as  ex- 
psessed  either  by  his  works,  or  by  l^is  revelation,  ia  mo- 
rally operative. 

V.  The  laws  of  social  union  have  two  Ipnds  of  obli-  pniodaiiaws 

io  general* 

gatiionT-internal  and  ^xtewal- 

Th^k  wterual  ohJig^tipn  consists  in  their  b^ing  bind- 
ing upon  our  consciences ;  dnti^s  produced  by  our  own 
consent  being  obligations  of  natural  law.  No  law,  po- 
litically speaking,  is  binding  upon  the  people,  which  is 
nbti  in  some  way  or  other,  to  be  traced  to  their  own 
consent.  The  legislative  will,  however,  must  be  made 
known  or  promulgated^  before  it  is  obligatory ;  for  the 
mere  volition  of  the  legislature,  without  declaration,  is, 
in  fact,  so  far  as  others  are  concerned,  to  be  consider- 
ed as  no  will  at  all. 

Their  external  obligation  consists  in  the  apprehen- 

N2 
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fdon  of  that  force^  which  the  collective  body  may  make 
use  of^  to  prevent  the  violation  of  the  laws  established 
amongst  them.  This  kind  of  obligation  is  confirmed 
by  the  legislative  application  of  force  to  general  or  to 
particular  case3.  The  duration  of  the  laws  depends 
upon  the  will  of  the  legislature.  Their  object  is  to  di- 
rect the  liberty  of  the  subjects^  in  a  reasonable  manner^ 
and  not  to  destroy  it.  It  is  necessary  that  they  should 
define  what  are  civil  crimes^  and  what  punishments 
shall  follow  their  commission.  These  express  declara- 
tions will  have  the  greatest  influence  in  restraining  the 
evil  dispositions  of  wickedly-disposed  men,  and  there- 
fore in  protecting  the  members  of  the  state  from  wrong 
and  violence. 

The  nature  of  the  law  then  rests  with  the  go- 
vernment, upon  the  pleasure  or  discretion  of  which, 
its  entire  abrogation,  its  partial  alteration,  its  occa- 
sional modification,  or  its  constant  administration, 
depend. 

Of  ttoproper       VI.  Social  laws  should  be  as  condensed  as  their  in- 

naturedTpub- 

^^^m^  telligibility  will  permit.  They  should  also  be  of  a  sta- 
ble character,  solemnly  promulgated,  administered  up- 
rightly, and  directed  to  the  pubUc  preservation  and 
good. 

That  is  a  fortunate  country,  in  which  they  are  cer- 
tain in  expression,  just  in  command,  convenient  in  ex- 
ecution, and  conformable  to  reason  and  circumstan- 
ces, and  in  which,  above  all  things,  they  are  calculated 
to  render  the  people  happy.  It  is  essential  to  the 
liberty  of  the  subjects,  that  they  should  always  be 
prospective  in  their  operation. 
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They  should  also  be  conformable  to  the  nature  of 
the  government: — 

In  a  despotism,  keepuig  down  the  powers  of  subor- 
dinate authorities — 

In  a  monarchy,  preserving  the  dignity  of  the  sove- 
reign— 

In  an  aristocracy,  guarding  the  rights  of  the  no- 
bles— 

In  a  republic,  promoting  the  equality  and  frugality 
of  the  people. 

They  should  not  be  too  numerous;  for,  under  a  sys- 
tem of  over-legislation,  they  lose  their  force  and  autho«- 
rity.  It  is  a  sound  objection  to  a  law,  that  it  does  not 
attam  its  end. 

VII.  Civil  laws  are  oftener  enforced  by  punishment  civiiiawage. 

nenlly  en- 

than  by  reward.     We  cannot,  in  a  state,  reward  men  J3S»   ^ 

excepting  at  the  expence  of  others.     The  legislature 

expects  that  most  men  will  conform  to  its  rules.     If  all 

were  to  be  rewarded  for  good,  all  would  be  involved  in 

the  awarding  of  the  recompense.     The  obedience  of 

the  laws  generally  carries  with  it  its  reward.     If  all 

good  actions  were  to  be  civilly  rewarded,  there  would 

be  no  treasury  sufficient  to  supply  the  pubUc  demand. 

Love  of  coimtry,  shame^  and  fear,  are  generally,  in 

a  civil  state,  the  inducements  to  men  not  to  commit 

crime  (a). 

It  is  not  essential  to  a  civil  law  that  it  should  contain 
penal  sanctions ;  for  laws  often  forbid  men  from  deriv- 
ing any  benefit  from  particular  acts,  without  affixing 
any  penalty,  by  way  of  punishment,  to  the  doing  of  them. 

(a)  See  Instr.  de  L'Imper.  de  Rus.  12mo.  Pctersb.  1769,  p.  33. 
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As  the  intended  legal  effects  arfe  frequently  produced 
without  penal  visitations,  so  the  laws  which  do  not  in- 
-flict  punishment  in  those  cases,  merely  render  the  acts 
void,  or  of  no  effect  in  themselves.  No  puliishment  ib 
tiwarded,  because  the  evil  disposition  of  the  party  does 
not  appear.  Of  this  kind  is  a  law  in  England,  which 
forbids  the  devise  of  a  freehold  estate,  by  testamentary 
instrument,  executed  in  the  presence  of  less  than  three 
witnesses. 

Of  therestric-       VIII.  The  civil  law  punished  for  no  offence  which  it 

tioos  of  dvil 

^w».  has  not  previously  forbidden.     There  are  infraetions  of 

hatural  right,  which  the  social  ordihances,  eithbr  from 
inadvertence  do  not  punish,  or  which,  from  circum- 
stances, they  cannot  reach.  Those  acts,  however,  al- 
though civilly  permitted,  are  not  to  be  regarded  as  na- 
turally just,  for  civil  jurisdiction  cannot  alter  the  law 
of  nature.  It  only  restrains  us  from  exercising  our 
natural  rights  of  defence,  reparation,  and  punishment* 
It  legitimately  imposes  no  restrictions  but  those  which 
the  general  interests  of  civil  society  require.  Men  are 
not  discharged  from  the  performance  of  natural  dutiei^^ 
because  they  have  joined  states. 

It  will,  I  hope,  be  easily  inferred  from  the  fore- 
going explanation  of  the  civil  state^  that  acts  which  na- 
tural law  would  not  recognise  as  valid,  are  s6  at  civ3 
law,  on  the  ground  of  the  indirect  consent  of  the  par- 
ties concerned.  Of  such  a  nature  is  the  selling  a  man's 
goods,  on  iion-pajrment  of  taxes.  He  has  subjected 
his  right  of  property  to  the  civil  control,  and  that  pro^ 
perty  ceases  when  the  law  takes  possession  of  it. 

The  supposed  impolicy  or  injustice  of  a  law  is  not, 
of  itself,  an  excuse  for  its  non-performance.     The  sub- 
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ject  is  generally  bound  tb  obey  all  existing  lai^fi.  The 
liegisldture  is  the  only  proper  reformer  of  them^  We 
are  justified  in  availing  ourselves  of  thi^  eterbis^  of 
the  laws^  so  as  we  conscientiously  adhere  to  the  de- 
sign contemplated  by  their  enactment.  The  letter  of 
ike  law  should  iiot^  contriury  to  its  spirit^  be  rendered 
the  instrument  of  bppression.  Individuals  df  exalted 
feeling  will  no;^  avail  themselves  of  the  precise  pre- 
scriptions df  law^  in  order  to  inflict  a  cruelty  or  a  hard- 
ihip  upon  tHeir  fellow^reatures. 

IX.  Some  oatUs;  contracts,  and  prdmises>   which  ofthedvii 
arfe  niiturally  lawful,  are  civilly  invaUd^  for  two  rea-  SJS;^" 
soi^: — Bbcattle  the  hiembers  of  a  society  dre  incapable  ^^^ 
of  granting  rights,  and  rai^g  obligations,  in  opposi- 
tion to  the  laws  which  they  hive  obliged  themselves  to 
conform  to;  and  because,  having  entered  into  an  ah- 
teoedeiit  obGgitioh  to  obey  the  social  laws>  they  have 
not  the  hberty  to  enter  into  a  subsequent  and  revoca- 
tory one.     All  contracts  and  promises  offensive  td  good 
manners,  are  bad; 

The  legislatiire  majr  s^t  aside  eveii  paijt  contracts^ 
which  are  construed  by  it  to  be  contrary  tb  the  com- 
mon benefit;  for  the  pdities  have  bound  themselves  td 
obey  the  laWs,  whenever  they  shall  be  made;  and  the 
obhgation  of  obedience  tb  them  is  antecedent  to 
the  making  of  the  promise,  contract,  or  oath. 

If  the  enachneilft  of  the  fegal  avoidance  be  made  on- 
ly for  the  benefit  of  the  niaking  party,  although  he  i§ 
not  under  a  strict  or  perfect  obhgation  of  natural  law, 
td  defeat  a  law  made  ^ith  the  cdnsent  of  both  parties; 
yet  he  is  under  a  sort  bf  imperfect  obligation^  not  sel- 
fishly to  receive  a  benefit  to  thie  loss  of  andtber>  who 
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hiift  b<kvAd<enliy  trasted  to  his  honor*  Tfae  jcase  of  an 
infant's  contract  to  return  money^  or  pay  the  value  of 
goods  had,  win  exemplify  tfiis  doctrine  of  subaequent 
voluntary  waiver  of  restraint. 

But  if  the  restraint  be  imposed  by  the  civil  law^  to 
j^revent  the  maker  from  deriving  benefit  from  the  voiil 
act,  of  which  he  is  the  author,  and  to  prevent  eonse- 
qnent  harm  to  others,  he  cannot  justly  perform  it  at- 
terwards;  for  such  a  right  would  extend  to  the  acr 
quirement  of  advantages  at  the  unlawful  expence  of 
others. 

It  is  clear  that  a  man  may  surrender  his  own  rights 
or  property  if  he  choose.  It  is  equally  plain,  that  he 
has  no  moral  freedom  to  encroach,  at  his  discretion, 
upon  the  possessions  of  others.  And  on  such  occa- 
sions as  these,  we  should  rather  consider  what  the  law 
of  nature,  applied  to  a  state  of  society,  enforces  upon 
us,  than  what,  in  its  own  original  simplicity,  it  would 
teach  us. 

A  king  who  has  absolute  legislative  power,  is  bound 
by  such  legislative  promises,  contracts,  and  oaths,  as 
9Xe  naturally  vaUd,  but  would  be  void  as  to  his  sub- 
jects; for  they  Umit  the  operation  of  the  laws  which  he 
has  previously  made.  His  will  to  abrogate  the  former 
law,  so  far  as  respects  himself,  sufficiently  appears 
from  his  engagement.  There  is,  therefore,  no  law  re- 
straining him.  But  the  case  is  different,  if  he  be 
bound  to  observe  laws  previously  defined,  and  of  which 
his  high  office  does  not  render  him  independent.  AQ 
contrary  undertakmgs  are  then  void.  And  in  mattera 
not  of  a  legislative  character,  being  one  of  those  to 
whom  the  reason  and  subject  of  the  particular  law  re- 
late, he  is  bound  by  its  injunction.     He  has  taken  away 
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is  own  power,  unless  he  has  speciaDy  exempted  him- 
self irom  the  operation  of  the  ordinance. 

An  absolute  kuig  is  not  at  liberty  to  release  himself 
from  his  engagements,  by  subsequent  acts;  and  the 
principle  of  restraint,  which  governs  the  undertakings 
of  faia subjects,  does  not  control  his;  for  it  would  be 
sophistry  to  argue  that  he  could,  after  he  had  boimd 
himself  by  an  undertaking,  forbid  himself  from  per- 
forming  it,  and  therefore  that  he  would  not  have  a  mo« 
ral  liberty  of  performance. 

Even  a  despotic  king,  however,  cannot  engage  him- 
self to  the  performance  of  that  which  clearly  defeats 
the  very  end  of  society;  for  he  has  entered  into  a  com- 
pact to  govern  the  general  body,  for  the  common 
good. 

X.  Civil  laws  are  of  two  kinds: — written  and  im-  ciyniawitw 

written  &uii« 

written.     They  are  often  confounded,  from  an  inatten-  ^^**«°* 
tion  to  their  proper  definitions. 

XL  Written  laws  are  such  as  the  legislature  has  2!^"*" 
promulgated  in  express  words.  ^ 

The  original  existence  of  legislative  codes,  may,  af- 
ter the  invention  of  signs  or  letters,  be  ascribed: — 
1.  To  the  real  or  feigned  ignorance  of  the  people  as  to 
the  popular  laws.  S.  To  the  mal-administration  of 
them  by  the  executive  power.  Such  written  collec- 
tions of  laws  were,  anciently,  sometimes  founded  upon 
custom,  or  implied  consent — sometimes  upon  delibera- 
tive and  express  agreement — and  sometimes  upon  the 
arbitrary  will  of  the  chief,  or  monarch. 

XII.  Unwritten  laws  are  those  which  usage,  or  the  JJ,]^^**« 
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common  consent  of  the  society^  has  established.  Their 
prescriptive  obligation  is  inferred  from  theii*  long  and 
immemorial  existence,  without  interruption  by  the  legis- 
lative power.  For  those  rules  of  conduct  which  have 
b^en  long  knowil  to  the  public,  and  quietly  permitted 
by  them^  are  binding  upon  the  political  body.  It  can- 
not be  presumed  that  their  observahce  has  been  forced 
upon  the  political  members,  without  their  consent^ 
whilst  it  was  always  in  their  power  to  declare  them 
void. 

Laws  of  usage  or  custom,  I  mean  siich  as  are  not  in 
exptess  and  so  many  words  laid  down  in  writing  for 
the  observance  of  the  civil  body,  by  the  legislative 
powfer,  are  hot  written  laws.  They  may  havte  b^eti 
very  learnedly  treated  of,  and  industriously  collected 
together,  by  jurists,  in  books  received  as  credible  au- 
thorities, in  the  civil  courts;  but  they  ate  not  writ- 
ten laws.  Such  books  are  the  productions  of  uimti- 
thorised  individuals.  They  are  not  the  edicts  or  en^ 
actments  of  the  legislature.  It  is  no  answer  to  remark 
that  they  are  allowed  to  b^  quoted  in  the  c^ourts  of  ci- 
vil jurisdiction :  for  the  judges  almost  every  day  et:- 
plain,  and  alter,  and  modify,  and  dispiite,  and  bver- 
rule  some  doctrine  of  a  learned  law-text  writfer.  But 
written  law  is  not  Uable  to  this  control:  it  isalUpower- 
ful,  and  speaks  for  itself.  That  which  is  now  unwrit^ 
ten  law,  may,  in  a  remote  age,  have  been  imttbh;  but 
this  is  not  to  the  piirj^ose :  if  it  be  noW  Idst,  it  is  td  ti9 
as  much  unwritten,  as  if  it  had  never  b^eii  committed 
to  writing. 

It  is  often  difficult  to  ascertain  unlimttferi  laW,  be* 
cause  it  will  admit  of  doubt,  whether  the  notions  of  ex- 
isting judges,  or  the  works  of  common-law  Writers,  are 
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sUtth  ad  trill  hereafter  bear  the  test  of  judicial  deci- 
sioii.  Tllie  records  of  courts  of  judicature,  especially 
"as  to  cases  which  received  an  arduous  legal  examin- 
atibn^  are  to  be  accepted  as  evidences  of  judicial 
usage. 

Popular  disuse,  or  legislative  repeal,  will  revoke  the 
•force  of  customs,  however  long  established.  Custom- 
ary laws,  relative  to  particular  places,  persons,  or 
things,  are  binding  a£i  to  such  objects  alone. 

XIII.  An  written  laws  are  bindihg  until  they  are  re-  or  desuetude. 
pealed.     To  neglect  the  execution  of  positive  laws,  on 

the  ground  of  their  antiquity,  obsoleteness,  or  desue- 
tude, is  a  Violaiibn  of  the  independence  of  the  legisla- 
ture, and  of  the  just  claims  of  the  people.  If  a  law 
werfe,  at  its  enactment,  directed  against  particular  inju- 
ries, which  are  no  longer  to  be  dreaded ;  or  if  it  have  had 
in  view  the  punishment  of  acts  which  have  been  long 
suffered,  and  perhaps,  in  strict  justice,  ought  to  be 
sufiered,  with  impunity;  those  arie  reasons  which  should 
induce  the  legislature  to  repeal  it.  But  the  execu- 
tive ipower  has  no  right  to  alter  the  standing  deter- 
mination of  the  legislative  authority. 

XIV.  As  the  numerous  rays  of  justice  concentre  in  oftheadmi- 
4iie  rendermg  to  every  man  his  due,  its  observance  is  i""'^- 
essential  to  the  happiness  and  maintenance  of  political 
fiocieties. 

In  the  administration  of  justice,  it  is  natural  to  pre- 
fer the  greater  good  to  the  lesser. 

The  country  should  possess  more  than  one  princi- 
pal tribunal  of  juistice,  in  order  that  the  trial  of  causes 
may  not  be  delayed,  through  an  accumulation  of  busi- 
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ness;  and  that  the  suitors  may  be  enabled  to  exercise 
some  choice  as  to  the  tribunal  before  which  they 
bring  their  disputes.  This  power  of  election  is  a  safe- 
guard against  the  imperfections  of  judgment^  and  cor- 
ruptions of  conduct,  which  the  fallibility  of  all  men 
renders  possible  with  judges. 

The  ordinary  tribunals  should  be  liable  to  be  ap- 
pealed from^  to  the  highest  court  of  the  coimtry^  in  cases 
of  magnitude,  and  with  salutary  restrictions,  so  that 
possible  error  and  corruption  may  be  avoided.  More 
than  one  appeal  should  not  be  permitted.  In  all  courts, 
confusion,  and  dangerous  multipUcity  of  precedents 
should  be  avoided,  as  much  as  possible.  A  very  slight 
adherence  to  form  is  inconsistent  with  Uberty  and  jus- 
tice. A  very  rigid  adoption  of  it  is  expensive,  and 
ruinous.  Persons  charged  with  offences,  particularly 
'Z'  if  they  be  atrocious,  should  not  escape  punishment^ 

from  technical  advantages.  But  if  a  man  be  tried  for 
stealing  a  knife,  he  should  not  then  be  found  guilty  of 
stealing  a  fork.  In  the  purest  state  of  society,  there 
must  be  forms  in  the  administration  of  justice,  for  it  is 
only  by  the  adoption  of  forms,  that  regularity  of  pro- 
ceeding can  be  secured.  But  if  the  forms  be  of  so 
strict  a  character,  as  to  work  injustice  to  the  suitor, 
they  betray  evidence  of  an  imperfect  administration 
of  government.  No  private  wrong  should  be  commit- 
ted, without  a  remedy;  nor  any  criminal  act  without  a 
punishment.  Monopolies  should  be  discouraged,  un- 
less when  tending  to  the  public  utility.  A  fiction 
must  not  be  allowed  to  evade  a  principle:  in  other 
words,  pretences  cannot  defeat  rights — the  law  will 
not  permit  that  to  be  done  indirectly,  which  it  does 
not  tolerate  directly.     The  recovery  of  claims,  and  de- 
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manding  of  punishments,  should  be  attended  with  as 
little  expence  as  is  practicable.  Laws  are  not  bind- 
ing until  promulgated;  but  after  promulgation,  igno- 
rance of  them  does  not  justify  their  infringement* 
The  laws  of  a  country  should  be  known,  and  pre-or- 
dained: men  should  know  when  they  are  poUticaUy  in- 
nocent, or  guilty. 

Delay,  and  a  perverse  spirit  of  obstinate  litigation 
should  be  discouraged.  He  who  gives  up  a  demand, 
cannot  revive  it. 

GruiU  is  civilly  removed  either  by  punishment,  ac- 
quittal, death,  lapse  of  time,  or  pardon. 

In  criminal  cases,  men  should  be  judged,  not  accord* 
ing  to  the  consequences,  but  according  to  the  reasons 
oftheiractmg(a). 

XV.  The  publicity  of  courts  of  justice  is  a  highly-  ^puwwty 
essential  branch  of  general  jurisprudence;  for  upon  it  J"^'^ 
depend  the  safety  and  freedom  of  nationalists*  Se- 
cret accusations  are  unjust:  pure  Uberty  cannot  exist 
in  a  nation  in  which  the  courts  of  law  are  closed,  or  in 
which  the  publication  of  judicial  proceedings  is  re- 
strained. 

I  shall  here  condense,. from  the  only  treatise (6)  ever 
published  upon  this  subject — Firstly,  a  statement  of 
the  principal  reasons  for  which  courts  and  theur  pro- 
ceedings cannot,  consistently  with  their  character  ^nd 
end,  be  kept  private: — secondly,  a  recapitulation  of 
the  chief  benefits  arising  from  the  publicity  of  courts, 
and  the  publication  of  their  proceedings: — and  third-. 


(«)  See  Bynk.  Qusst  Jur.  Publ.  de  Reb.  Var.  Arg.  c.  2. 
(b)  See  J.  P.  Thomas's  Argument  against  the  alleged  judicial  Right  of 
restrainingthePublicationof  Reports  of  judicial  proceedings,  pp.  148. — 1822. 


19tt  OF  CIVIL  LAWS. 

ly,  I  shall   endeavour  to  answer  the  objections 
against  the  system  of  publicity. 

And  firstly — Of  the  reasons  why  all  courts,  if  thcar 
nature  and  end  be  observed^  must  be  left  to  the  use  of 
the  public: — The  object  of  all  courts  is  essentially  a 
pubBc  one :  the  remedying  of  popular  grievances,  for 
the  benefit  of  the  state,  according  to  the  laws.     The 
judges  and  judicial  ministers  are  honorable  public,  ser- 
vants, remunerated  out  of  the  common  revenue.     A 
court,  then,  is  not  private,  but  public  property:  the 
public  interest  is  inseparable  from  the  existence  of  a 
court.     All  public  good,  therefore,  should  be  done,  of 
which  the  court  is  capable ;  and  the  non-publication 
of  law-reports  is  inconsistent  with  its  public  nature  and 
design.     Every  member  of  the  state  having  an  equal 
interest  in  the  administration  of  its  laws,  has,  a  priarif 
a  right  to  be  present  at  such  administration.     Every 
such  member  is  a  party  to  all  law-enactments,  his  fan- 
plied  consent  being  necessaiy  to  th^ir  taking  eflfept* 
Every  subject  is  interested  in  the  judicial  decisions, 
which  it  will  become  his  duty  to  observe.     To  keep 
courts  private,  is  tq  deprive  the  subject  of  the  means  of 
knowing  what  the  laws  are ;  and  to  punish  him  tov  their 
infraction,  whilst  laboring  under  such  ignorance,  is  cause- 
less harm.     If  courts  be  closed  from  the  pubUc,  great  iMt- 
justice  and  oppression  may  be  exercised  by  the  judges 
with  impunity,  the  strictest  check  upon  their  posn* 
ble  ignorance  and  partiality  always  being  the  pubtici- 
ty  of  their  proceedings.     Justice  and  political  safety 
are,  in  the  minds  of  men  in  general,  wholly  irr^concile* 
able  with  close  courts.     The  laws  are  made,  not  to  awe 
men,  but  to  protect  them.     Suitors  and  criminals  can- 
not beUeve  their  just  interests  to  be  perfectly  secure, 
if  the  tribunals  before  which  they  are  tried,  be  closed. 
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Fare  and  extended  justice  cannot^  in  fact^  from  hu- 
man fallibility,  be  always  tendered  to  those  who  lose 
the  benefit  of  the  ptibUc  attendance.  To  close  courts, 
is  thus  inconsistent  with  tl^eir  design  of  rendering  un- 
pavtial  justice.  To  depnye  men  concerned  in  judicial 
proceedii^gs,  of  the  means  of  sel&protection,  by  the 
widest  discovery  and  exposition  of  the  truth,  is  incom- 
patiblf  with  social  security— the  end  of  civil  law.  .  No 
pcofessed  custom  of  closing  courts  can  he  valid,  as  it 
ipi  plainly  unreasonable,  and  contrary  to  the  very  end 
for  wkkh  Uiey  <uce  establMhed.  The  people  never 
can  be  assumed  to  permit  its  own  obstruction  from  its 
own  courts.  A  permission,  in  a  ^ase  of  such  import- 
ance, should  be  express,  and  not  impHed.  Judges, 
theiefbre,  hav^  no  right  to  restrain  the  publicity  of 
GQurta^  unless  the  legislature,  in  express  terms,  com? 
mand,  or  permit  them  to  do  so. 

Secondlyr— The  immense  protection  which  such  pub- 
licity affords. to  suitors  and  criminals,  by  guarding 
against  the  falsehood  of  pegu^d  men,  cannot  b^  toa 
highly  estimated. 

The  knowledge  of  tihe  law  should  be  diffUsed  as 
widely  as  possible,  to  autl^orise  the  infliction  of  puuL^hi 
ment.  But  this  difihsion  is  very  greatly  retarded  by 
courta  which  are  kept  close,  or  the  proceedings  of 
which  are  prohibited  from  being  published  for  a  time, 
or  indefinitely.  Th&t  which  does  not  attain  its  end, 
IS  imperfect:  laws  which  ar^  made  to  prevent,  rather 
than  to  punish,  lose  their  intended  olgecta,  if  adminis- 
tered i^  ok>8e  coin*ts.  Popular  confidence  in  the  justice 
and  administration  of  the  laws,  is  ^consistent  witk 
theiv  private  administration.  The  accurate  acquisi- 
tion of  jurisprudential  knowledge  is,  in  «i  great  mea-. 
sure,  secured  by  the  public  discussion  of  contioverted 
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pcHnts.  Initiation  in  the  practice  of  the  law  cannot 
be  fuHy  attained,  without  open  courts*  The  legal  de«* 
cisions  in  the  superior  courts  are  generally  the  law  in 
all  the  other  courts  throughout  the  nation;  and  in 
such  cases,  the  reports  of  the  higher  tribunals  should 
be  allowed  to  be  instantly  circulated  throughout  the 
country.  The  knowledge  which  those,  who  may  be 
immediately  or  contingently  interested  in  the  very  mat^ 
ters  of  enquiry  before  the  courts,  mi^t  have  the  ^m 
portunity  of  acquiring,  relative  to  affairs  in  which  th^ 
are  personally  concerned,  is  lost  to  those  who  are  «idb« 
jected  to  a  system  of  privacy. 

Thirdly — I  shall  proceed  to  answer  the  objeotiona 
r^  .gL.  .h.  uL.»««d  pubUoh,  of  JL. : 

1.  That  judges  ought  to  have  the  power,  if  they 
choose,  to  close  the  courts ;  as  they  are  the  persona  best 
qualified  to  decide  upon  the  question — 

Judges  ought  never  to  have  the  power  of  suspend- 
ing the  national  laws.  And  they  are,  for  obvious  re»* 
sons,  the  persons  least  qualified  to  determine  upon  the 
subject. 

S.  That  the  reports  of  many  cases  of  judicial  inqui" 
ry,  are  unfit  for  the  public  eye — 

It  is  always  in  the  power  of  the  law  to  punish  fiir 
such  publications,  as  are  of  a  grossly-indecent  charac- 
ter, and  contrary  to  good  morals.  But  judicial  cases 
of  such  a  kind  are,  in  comparison  with  others,  ex- 
tremely few.  When  they  occur,  it  is  easy  to  divest 
them  of  their  objectionable  tendency.  And  this  ob« 
jection,  at  the  most,  can  apply  only  to  proceedings  of  an 
indeUcate  description. 

3.  That  the  ends  of  justice,  in  some  cases,  require 
non-publicity — 

I  cannot  conceive  any  such  cases,  unless  before  an 
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miml^ot']^  parte  court,  similar  to  that  of  an  englirii 
gnmd  jury,  the  members  of  which  are  sworn  to  secresy. 
Tmtfa  foirwaids  justice,  and  does  not  impede  it. 
-  4..  That  the  people  cannot  all  be  present ;  and  there- 
ibffe  may  be  entirely  excluded — 

CirAnnstanoe  ought  not  unnecessarily  to  prevail 
against  a  popular  right.  Because  all  the  people  of  a 
country  cannot,  from  physical  causes,  be  present  at  ju- 
dicial proceedings,  is  no  reason  why  they  should  not  be 
infbrmed  of  them  by  means  of  publications.  Those 
wha  are  absent  from  the  courts  hare  as  much  right  to 
know  the  matters  transacted  in  them,  as  those  who 
may  be,  either  by  frkvorable  opportunity,  or  the  per- 
misdve  will  of  the  judges,  admitted  into  them. 

'Si  That  the  positive  laws  are  established;  and  that 
the  publio  is  shut  out  against  judicial  interpretation — 

The  interpretation  of  the  laws  concerns  the  sub- 
jects, as  much  as  their  very  letter;  and  they  have 
Aer^  as  much  right  to  W  the  iudicial  deLon», 
as  the  Hterally-enacted  laws.  The  courts  are  continu- 
ally settling  new  principles  of  law,  and  explaining  and 
determining  doubts,  to  which  the  multifarious  events  of 
mankind,  the  ambiguities  of  legal  ordinances,  and  the 
subtleties  of  lawyers  give  rise;  and  as  such  determina- 
tions are  compulsory  upon  all  the  members  of  the  state, 
they  should  have  the  complete  means  of  being  ac- 
quainted with  them. 

6.  That,  in  a  free  country,  the  fear  of  popular 
indignation  will  prevent  judges  from  cominitting  in- 
justice— 

A  country  cannot  well  be  free  in  which  the  courts 
are  closed,  or  the  judicial  proceedings  concealed  from 
the  public  eye.    And  if  the  greatest  check  upon  the 
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natural  fallibility  of  judges  be  removed — the  publicity 
of  their  acts^  we  can  easily  conceive  their  liability  to 
error  to  be  mcreased  in  an  extreme  degree. 

7.  That  incorrect  accounts  of  judicial  proceedings 
are  allowed,  by  the  pubhc  system^  to  reach  the  popu- 
lar ear — 

It  has  long  been  settled,  that  the  abuse  of  a  thing 
does  not  impeach  the  use  of  it.  The  more  pubhc  the 
proceedings  are  rendered,  the  more  correct^  upon  the 
whole,  will  be  the  general  notion  of  them.  The  evil 
complained  of,  will  exist  to  a  large  extent,  if  the  verbal 
and  garbled  accounts  of  a  few  interested,  ignorant,  or 
unthinking  individuals,  only  be  permitted:  but  if  the 
courts  be  open  to  all  the  world,  the  reporters  will,  for 
their  own  sakes,  furnish  correct  and  valuable  state- 
ments of  the  proceedings,  for  the  public  use. 

Rules  of  de-  XVI.  Thc  law  of  successiou  regulates  the  repre- 
fireehoides-  sentativc  acquisitiou  oi  personal  property,  upon  the 
death  of  intestates.  This  law,  although  generally 
founded  upon  rational,  and  therefore  upon  natural 
principles,  is  regulated  by  the  enactments  of  the  civil 
law.  I  have,  in  the  second  chapter  of  this  book,  de- 
tailed the  usual  regulations  of  intestacy,  as  to  personal 
property.  The  following  are  the  fundamental  rules  with 
regard  to  real  estates,  now  estabUshed  in  most  places : — 

1.  The  descent  proceeds  in  a  downward  perpen- 
dicular line ;  and  not  according  to  nearness  of  relation- 
ship. 

2.  Ascendants  beyond  the  original  ancestor,  are 
therefore  generally  excluded. 

3.  Collaterals,  as  brothers  and  sisters,  take  next  to 
descendants. 


tales. 
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4.  The  heir  of  the  heur  is  the  heir  of  the  ftnceetor, 
in  if^mtum. 

5.  None  but  legitimate  children  acquire  by  de- 
scent. 

6.  The  children  first  take. 

7.  The  Hiales  before  the  females. 

8.  The  eldest  son  before  the  younger  ones. 

9.  The  daughters  all  take  equally. 

10.  The  iHTothers  next  to  the  children* 

11.  The  eldest  male,  amongst  those  of  equal  degree, 
is  preferred* 

12.  The  successioB  of  the  possessor  is  the  same  as 
that  of  the  predecessor. 

18.  A  p^son  cannot  take,  as  descendant  of  one  who 
could  not  take. 

14.  It  is  not  necessary  that  a  person  should  be  in 
actual  possesMon,  in  order  to  enable  his  descendants  to 
take. 

15.  If  issue  of  the  last  descendant  fiiil,  then  his 
nearest  line  is  to  be  taken,  and  so  on  imtil  an  heir  be 
found. 

16.  A  foetus,  from  the  first  instant  of  developement, 
has  a  latent  right  of  descent  to  the  inheritable  property 
of  its  deceased  ancestor. 

17.  On  failure  of  inheritable  blood,  the  lands  revert, 
or,  to  use  the  technical  term,  escheat,  to  the  lord  para- 
mount of  the  soil. 

XVII.  The  institution  of  primogeniture  is  not  so  ofprimogeni- 
much  opposed  to  the  laws-  of  nature,  as  is  generally 
imagined.     It  is  intended  to  be  directed  to  the  good, 
not  to  the  evil,  of  the  younger  branches  of  families. 
It  refers  only  to  lands,  which  are  granted  expressly 
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stibject  to  this  appointment.  In  most  cases  the  parent 
has  the  power  of  distributing  the  lands  equally^  if  he 
so  choose. 

In  those  countries  in  which  the  order  of  descending 
nobility  exists^  the  distinction  of  primogenituj*e  is  pe- 
culiarly necessary,  to  support  the  dignity  of  the  here- 
ditary nobles. 

Primogeniture  has  been  described  by  some,  as  a 
highly  impolitic  institution.     But  it  should  be  recol- 
lected, that  the  distribution  of  land  into  minute  and 
geometrically-increasing  divisions,  produces  great  na- 
tional inconveniences.     A  freeholder  acquires  twenty- 
five  acres  of  land:  he  dies  possessed  of  them,  and  in- 
testate, leaving  five  children.     Each  of  his  offspring, 
under  a  system  of  equal  division,  becomes  entitled  to 
five  acres ;  one  of  them  afterwards  dies  intestate,  leav- 
ing five  children;  each  of  whom,  therefore,  acquires 
an  acre ;  and  that  acre,  in  the  succeeding  generation, 
is  dwindled  down  to  the  apportionment  of  less  than 
a  rood  to  each  descendant;  in  the  sixth  generation, 
supposing  each  intermediate  descendant  to  have  five 
children,  the  quantity  of  land  devolving,  in  the  case 
of  continued  intestacy,  would  be  eight  feet  four  inches 
square :  an  area  not  sufficient  even  to  build  a  house 
upon.     This  ought  not  to  be  received  as  an  extreme 
illustration   of  the  principle;    for,  judging  from  the 
usual  course  of  human  events,  the  plausible  motive  of  a 
law  of  equal  division,  if  such  were  in  existence,  would 
frequently  induce  men  to  leave  their  property  to  its  oper- 
ation.    The  reader  may  judge  better  than  I  can  de- 
scribe, how  severe,  how  various,  and  how  numerous, 
would  be  the  evils  of  such  a  system.     A  minute  divi- 
sion of  real  property  has  the  highly  injurious  effect  of 
stripping  the  lands  of  timber. 
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I  am  bound  however  to  acknowledge,  that  the  sys- 
tan  of  primogeniture  is  often  abused  to  very  unjust 
and  unkind  purposes ;  and  that  frequently,  instead  of 
being  applied  to  its  legitimate  objects — the  benefit  and 
respectability  of  families,  it  tends  to  their  downfal  and 
disgrace. 

XYIII.  The  great  work  of  ascertaining  truth,  is  a  orjudkua 
task  which  may  well  engage  the  closest  attention  of 
enlightened  men.  Judicial  investigation  of  facts  is  a 
branch  of  poUtical  duty,  in  the  highest  degree  con- 
nected with  the  welfare  of  society.  The  consumma- 
tory  administration  of  the  laws  cannot  be  eflfected  with, 
out  an  adequate  knowledge  of  circumstances.  Often 
does  it  require  the  utmost  skill  of  the  social  philoso^ 
pher,  to  detect  the  artftil  chicane  of  the  false  witness, 
and  to  estimate,  with  accurate  minuteness,  the  relative 
value  of  contradictory  evidence.  A  case  at  law  can- 
not be  rightly  decided,  without  viewing  the  whole 
train  of  separate  or  coincident  matters  connected 
with  it.  Truly,  indeed,  may  it  be  said,  that  this  dis- 
covery of  legal  truth  is  intimately  associated  with  the 
highest  departments  of  general  science.  Positively, 
indeed,  may  it  be  maintained,  that  all  the  rich  sources 
of  moral  and  physical  philosophy  are  often  necessary 
in  the  discriminating  analysis  of  the  judge  and  the  jury- 
man. It  is  the  duty,  it  is  more  than  the  duty — it  is 
the  happiness,  of  the  good  administrator  of  the  laws, 
to  approach,  as  nearly  as  human  nature  can,  to  the 
goal  of  perfection  in  his  rigid  and  solemn  enquiries. 
Often  will  he  be  puzzled  in  the  arduous  investigation; 
often  will  he  be  pained  at  the  tedious  contradiction ;  oft- 
en will  he  be  inclined  to  shrink  from  the  combat  of  dia* 
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metrically-opposite  eridence.  But  he  has  an  office  to 
perform^  which  requires  the  noblest  fortitude^  and  the 
most  exalted  circumspection.  It  does  not  become 
the  nature  of  his  station,  it  does  not  befit  the  eleva- 
tion of  mind  essential  to  him,  to  draw  back  from  his 
duty. 

In  the  discovery  of  truth  of  all  kinds^  there  are 
certain  rules  of  reasoning,  which  it  is  want  of  wis- 
dom  to  abandon :  but  it  is  dangerous  to  raise  bounda* 
ries  of  art^  in  order  to  defeat  the  views  of  nature. 
This  is  so  convincingly  true\  that  I  scarcely  dare  to 
prescribe  strict  rules  of  evidence  to  be  observed  in  every 
case.  The  judge  will  lay  down  a  very  few  general 
principles,  for  the  government  of  his  mind  in  the  ana- 
lysis of  controverted  facts^  such  as^  that  evidence 
should  convey  a  moral  conviction  of  the  fact  to  the 
mind — that  presumption  must  not  prevail  against  cer- 
tainty— that  the  best  testimony  which  the  case  will 
admit  of,  shall  be  adduced — that  hear-say  evidence 
is  generally  inadmissible — that  no  court  can  entire- 
ly provide  against  the  perjury  of  false  witnesses — 
that,  in  cases  of  the  use  of  deadly  weapons,  three 
things  must  be  proved :  the  deadliness  of  the  weapon^ 
the  deadly  intention,  and  the  attempt  to  carry  that  in- 
tention into  effect. 

The  testimony  of  all  rational  persons  not  interested 
in  swearing  falsely,  should  be  received.  When  the 
several  proofs,  however  abimdant,  depend  upon  a  con- 
troverted and  doubtful  fact,  the  truth,  until  judicially 
determined,  remains  suspended. 

To  discover  the  plain  truth,  will  be  the  grand  object 
of  the  judge's  all-searching  mind.  In  the  pursuit  of 
so  highly  important  an  object,  he  will  not  fail  to  be 
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swayed  by  broad^    and  just^   and  liberal  consider- 
ations. 

Evidence  is  positive  or  circumstantial^  parol  or  writ- 
ten. The  force  of  all  evidence  must  depend  upon  the 
comparative  veracity  of  the  witnesses  examinedi  and 
upon  the  strength  or  weakness  of  the  facts  to  which 
they  depose.  Direct  evidence  in  the  cases  in  which  it 
can  be  obtained,  is,  when  of  a  credible  character, 
doubtless  of  much  greater  value  than  presumptive  tes- 
timony: but  the  frequent  absence  of  the  knowledge  of 
direct  facts,  the  treacherousness  of  men,  their  liabi- 
lity to  prejudice  and  error,  and  the  many  ingenious 
modes  by  which  the  truth  is  tortiously  twisted,  or 
fraudulently  withheld,  must  induce  us  to  receive  cii:« 
cumstantial  evidence  with  attention.  There  are  in- 
deed many  subjects  of  judicial  enquiry,  in  which  it 
necessarily  forms  an  important  feature  in  the  proceed^ 
ings  of  the  courts.  Such  are  the  cases  of  murder, 
when  tio  one  but  the  two  parties  is  present ;  of  right 
of  way,  which  dei>ends  upon  prescriptive  use ;  of  boun- 
dary of  land,  which  is  ascertainable  by  a  number  of  con- 
current circumstances;  and  of  pedigree  and  descent, 
where  the  truth  is  incapable  of  immediate  proof,  ex- 
cepting by  a  complicated,  yet  convincing  train  cff  facts. 
Thus  are  inferential  indications  received  by  judicial 
tribunals,  as  worthy  of  reliance. .  The  weight  howe- 
ver which  attaches  to  them,  must  entirely  depend  up- 
on their  connexion  with  the  questions  at  issue. 

The  arguments  of  those  who  would  wholly  reject 
presumptive  testimony,  are  puerile.  In  all  other  de- 
partments of  knowledge,  the  mind  embraces  analogi- 
cal proof,  and  there  is  no  reason  why  it  should  be  re- 
jected in  this  branch  of  science.    It  would  be  impos- 
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dble  to  point  out^  with  rigid  accuracy^  every  ease  m 
which  this  kind  of  testimony  can  be  fairly  resorted  to: 
it  is  enough  to  say,  that  it  is  applicable  to  every  mat- 
ter in  which  presumption  fiimishes  reasonable  evidence 
of  any  of  the  £aLCta  in  dispute.  The  gradations  of  be- 
Kef  induced  by  tius  rektive  or  secondary  description 
ofevidence^  depend  upon  the  varying  characters  of 
particular  circumstances.  No  exact  rules  can  be  stated 
for  the  universal  government  of  the  mind  in  mattes  of 
inductive  synthesis. 

The  application  of  the  principles  of  judicialevidence, 
to  the  practice  of  the  courts  of  law,  in  different  forms  of 
action,  is  a  very  necessary  branch  of  the  knowledge 
of  the  lawyer.  He  who  well  understands  those  prin- 
ciples, and  can  readily  apply  them  to  the  viurious 
branches  of  criminal  and  civil  proceedings,  cannot  have 
a  merely-superficial  knowledge  of  jurisprudence. 

Of  juries.  XIX.  The  tribunal  of  a  jury  is  replete  with  high 

advantages  to  the  state :  it  forms  the  best  mode  of  ju- 
dicially ascertaining  facts — it  is  the  most  powerful  bar- 
rier against  corruption  and  chicane. 

Jurymen,  frcmi  their  acquaintance  with  the  usual 
concerns  and  customs  of  mankind,  are  well  qualified  to 
form  probable  conclusions  as  to  fact.  It  is  their  duty 
to  ascertain  the  facts,  and  to  distinguish  falsehood 
from  truth.  In  this  particular,  they  differ  from  the 
judges  of  the  country,  whose  province  it  is  to  advise 
juries,  and  to  adjudicate  upon  the  law  of  cases.  For 
the  purpose  of  preserving  this  essential  separation,  the 
pleadings  frequently  exhibit  the  admission  of  some 
facts,  and  the  denial  of  others.  At  other  times,  the 
whole  statement  of  the  actor  or  plaintiff^  in  the  suit,  is 
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denied  by  the  respondent  or  defendant.  This  is  the 
distinction  between  one  issue  and  several  issues.  In 
the  ease  of  one  issue,  the  entire  matter  of  fact  is  left, 
in  bulk,  to  the  jury:  in  the  case  of  several  issues,  there 
are  distinct  branches  of  fact  to  be  ascertained  by  it. 
It  may  be  doubted,  whether  the  general  issue  should 
not  be  allowed  to  be  pleaded  in  all  cases,  in  order 
that  the  administration  of  justice  might  not  be  clogged 
widi  technical  difficulties.  The  decomposition  of  law* 
pleading,  is  a  work  of  great  nicety,  and  frequently 
gives  rise  to  embarrassing  considerations  in  court. 

It  is  necessary,  in  the  investigation  of  evidence,  First, 
for  the  judge  to  know  and  state  what  proof  the  case  re- 
quires, in  order  to  establish  the  allegations  upon  the 
record ;  and  secondly,  for  the  jury  to  ascertain  how 
far  isuch  proof  has  been  supplied.  The  law  does  not 
allow  the  jury  to  interfere  with  the  functions  of  the 
judge ;  neither  does  it  permit  the  judge  to  overstep 
the  limits  assigned  to  him,  for  the  benefit  of  the 
public.  The  law  in  general  relies  upon  the  con-* 
science  and  discretion  of  the  jury.  Its  decisions  are 
never  set  aside,  excepting  upon  the  groimds  of  grosscor- 
ruption,  wicked  or  inadvertent  misrepresentation,  or  dis- 
obedience to  the  directions  of  the  judge,  on  those  points 
of  law,  which  it  is  his  peculiar  business  to  decide  upon. 

Good  subjects  will  not  object,  in  their  turn,  to  devote 
a  few  hours  to  those  duties  of  a  jury  in  other  mens' 
causes,  which  they  will  probably  themselves  call  for 
the  performance  of,  in  their  own  matters. 

XX.  Courts  of  equity  are  instituted  to  moderate  ofcourtsoc 

*       •^  equity. 

the  rigors  of  strict  civil  law,  and  to  give  to  it  its  really- 
intended  and  just  operation,  by  correcting^  that  in 
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which  the  law,  in  consequence  of  its  universality,  is 
deficient. 

The  enforcement  of  justice  and  good  faith  is  often 
of  a  nature  so  peculiar  and  uncontemplated,  ius  not  to 
{aM  strictly  within  the  operation  of  municipal  law,  the 
generalising  rules  of  which  woidd  often  work  injustice, 
if  equity  did  not  interpose  its  mild  interference.  It 
is  the  grand  characteristic  of  equity  proceedings,  that 
every  case  is  decided  according  to  its  particidar  cir- 
cumstances. Courts  of  equity  should  consider  rather 
the  natures  than  the  forms  of  the  matters  before  them: 
it  is  therefore  their  duty  to  supply  formal  defects  in 
cases  in  which  justice  so  requires,  unless  the  legisla* 
ture  have  expressly  or  virtually  prohibited  such  re- 
lief. The  enforcement  of  contracts  according  to  the 
intentions  of  the  parties,  forms  the  principal,  but  not  the 
only  subject  of  consideration  in  these  courts.  The 
jurisdiction  of  them  is  in  some  respects  concurrent  with, 
and  in  other  respects  separate  from,  the  ordinary  courts. 
They  generally  have  powers  of  decision  in  mattel*8  of 
trust,  for  the  furtherance  of  confidential  justice.  They 
usually,  but  not  invariably,  refuse  relief,  excepting 
where  the  complainant  has  no  remedy  at  law. 

Their  powers  are  generally  as  extensive  as  their  ex. 
pansive  nature.  It  would  be  most  tedious,  if  it  were 
even  possible,  here  to  enumerate  the  several  descrip- 
tions  of  ca*es  in  which  equity  affords  remedy.  Courts 
of  equity  should  be,  in  other  words,  courts  for  the 
enforcement  of  justice.  Their  practice  should  never 
be  governed  by  precedent,  excepting  so  far  as  is 
necessary  for  honest  purposes.  Their  sole  object 
should  be  to  do  what  is  right  between  man  and  man. 
It  is  perfectly  consistent  with  this  enlarged  view,  to 
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submit  to  the  legislative  declarations  of  the  public  will^ 
and  to  the  unwritten  law  of  the  country.  It  would  be 
judicial  injustice  to  abrogate  the  legal  institutions  ap- 
proved by  the  common  voice. 

Costs  should  never  be  awarded  to  those  parties 
whose  fraud  or  injustice  has  rendered  the  proceedings 
necessary* 

These  courts,  like  those  of  common  law,  give  no  re- 
lief in  the  cases  of  unlawful  agreements;  nor  do  they 
countenance  very  unreasonable  contracts. 

Although  equity-decisions  are  made  according  to 
the  just  discretion  of  the  judge^  yet  they  are  governed 
by  broad  and  established  principles^  rather  than  by 
vague  ideasy  or  capricious  prejudices.  But  as  courts 
of  this  description  are  politically  useful,  only  in  pro- 
portion as  the  judges  presiding  in  them  decide  accord- 
ing to  natural  reason,  the  justice  of  their  decisions 
should  not  be  cramped  by  artificial  limits. 

It  is  sometimes  the  province  of  equity-courts  to  pro- 
tect the  idiot,  the  lunatic,  the  infant^  the  cestui  que 
trust,  and  the  wife,  from  those  oppressions  to  which 
their  pecuHar  situations  render  them  Uable. 

Intricacy,  delays,  and  expense,  should  be  avoided 
in  the  proceedings  of  these  courts.  Their  remedies 
should  be  open  to  the  poor^  as  well  as  to  the  rich. 
A  tribunal  of  equity  should  decide  with  as  much  re- 
gard to  truth,  as  that  of  a  jury;  and  so  far  as  it  is  fair- 
ly practicable,  with  as  much  dispatch. 

Vivd  voce  evidence  is  essential  to  the  administration 
of  sound  and  even-handed  justice.  Appeals  should 
never  be  permitted  without  security  for  the  damages 
or  costs  recovered  against  the  appealing  party.  No 
person  should  be  allowed  to  proceed  hostilely  against 
another  in  equity^  without  an  affidavit  being  first  filed, 


sat 
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of  the  truth  of  the  complaint,  to  the  best  of  his  belief. 
Verbosity  and  tedious  technicality  should  be  excluded 
from  the  forms.  In  really  friendly  suits,  instituted 
only  in  order  to  obtain  decrees  in  doubtful  cases, 
pretended  hostility  and  combination  should  not  be 
averred.  It  is,  to  the  philosophic  jurisconsidt,  painful 
to  find  the  dignity  of  courts  of  justice  tarnished  by  un- 
necessary misrepresentations,  or  useless  fictions. 


OfcourUof 
honor. 


XXI.  The  establishment  of  a  court  of  honor,  in 
which  rude  and  wilful  affronts,  not  within  the  cogniz- 
ance of  the  ordinary  courts,  can  be  forcibly  redressed, 
has,  under  judicious  regulations,  salutary  effects  upon 
the  manners  of  a  country. 

In  England,  a  court  of  chivalry  exists,  but  its  use  is 
nugatory,  in  consequence  of  its  not  having  the  power 
to  fine  or  imprison,  for  breach  of  its  orders. 


Of  arbitra- 
tion. 


XXII.  Resort  to  speedy,  independent,  and  economi- 
cal arbitration  should  be  favored  by  the  law.  The 
written  decisions  of  arbitrators,  who  have  been  author^ 
ised  in  writing,  are  entitled  to  judicial  respect.  Gross 
corruption  or  obvious  error  alone  are  grounds  for  set- 
ting them  aside.  If  a  party  to  whom  an  arbitrator 
has  awarded  a  sum  of  money,  be  afterwards  legally 
convicted  of  conspiracy  in  setting  up  the  claim,  he 
should  be  discharged  from  the  supposed  debt,  notwith- 
standing the  award.  It  is,  in  such  an  extreme  case, 
to  be  presumed  that  the  arbitrator  was  grossly  deceiv- 
ed in  the  evidence  before  him,  particularly  if  he 
grounded  his  decision  partly  upon  the  evidence  of  a 
conspiring  party.  The  civil  law  should  not  fight 
against  itself. 

The  law  should  compel  the  attendance  of  witnesses 
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before  an  arbitrator.  His  power  is  otherwise  in  a 
great  measure  nugatory. 

It  is  dangerous  to  allow  to  referees  discretion  as  to 
costs.  The  equitable  rule  is  to  subject  the  condemned 
party  to  the  payment  of  all  the  costs  occasioned  by  his 
withholding  right  from  his  adversary. 

XXIII.  The  forms  of  written  conveyances  of  pro-  or  written 

conveyances. 

perty  of  all  kinds^  must,  to  some  extent^  depend  upon 
the  legal  institutions  of  the  country,  relative  to  disposi* 
tion  and  transfer.  It  is  much  to  be  regretted,  that,  in 
very  civilised  states,  the  wording  of  conveyances  is  so 
extremely  long  and  tedious.  The  philosophic  lawyer 
can  find  clear  and  precise  modes  of  expression,  with- 
out degenerating  into  extravagant  verbosity.  The 
evil  of  unnecessarily  long  instruments,  consists  not 
only  in  their  immediate,  but  also  in  their  remote  con- 
sequences. For  when  suits  are  instituted  with  refer- 
ence to  the  property  transferred,  it  frequently  becomes 
necessary  to  set  out  such  instruments  in  the  several 
pleadings  at  full  length,  which  aggregately  much  in- 
creases the  expense  of  the  proceedings. 

Inordinately-long  conveyances  generally  arise  from 
one  of  three  causes :  complicated  laws  respecting  pro- 
perty, a  multitude  of  lawyers,  or  a  highly  refined  state 
of  society. 

XXIV.  It  is  the  duty  of  the  state  to  tolerate  free  oftheuberty 
discussion,  and  to  allow  truth  to  find  its  level.     It  is  °    *^'**^ 
highly  dangerous  to  impede  the  progress  of  rational 
enquiry.     To  do  so,  implies  a  distrust  of  the  expedien- 
cy of  the  institutions  inquired  into.     That  is  not  ever 

true,  which  is  the  opinion  of  the  majority.     Nor  is  that 
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doctrine  infisdlibly  correct,  which  has  receiyed  *  the 
greatest  investigation.  The  weight  of  argument,  not 
the  pluraHty  of  voices,  must  always  determine  the  in- 
quiries of  reason.  Laws  cannot  be  imposed  upon  the 
understanding.  Persuasion  is  the  only  truly-impres- 
sive and  dignified  stimulus  to  obedience,  in  a  govern- 
ment. Those  only  are  enemies  to  the  state,  who  by 
violence  oppose  it.  They  are  not  so,  who  merely  sug- 
gest modes  for  better  government.  A  man  should 
not  be  fearful  of  expressing  his  thoughts,  as  to  what  is 
best  for  mankind,  from  a  fear  of  affronting  odierGu 

But  as  popular  feeling  is  liable  to  be  eaidly  inflamed 
by  the  artifices  of  designing  demagogues,  and  as  re- 
spect is  due  to  national  institutions,  bearing  not  only 
the  stamp  of  popular  usage,  but  also  the  impress  of 
grave  deUberation,  all  attempts  to  undermine  the  poli- 
tical or  reUgious  establishments,  which  originftte  i» 
really-seditious  inclination,  are  repressible  by  the  arm 
of  the  civil  power.  The  guilt  or  innocence  of  the 
writer  must  be  collected  from  the  internal  matter  of 
the  pubUcation,  and  from  the  external  circumstanoes 
under  which  it  is  published.  It  is  unwise  to  dip  the 
wings  of  Genius,  unless  her  aspirations  be  manifeatly 
directed  to  national  injury.  It  is  illiberal  to  restrain 
that  real  freedom  of  the  press,  which,  amidst  the  varied 
efforts  of  its  sometimes  misdirected  talent,  consults 
decency  of  language,  and  respect  for  government  in 
general,  and  wishes  to  do  ill  to  none. 

The  subjects  should  be  legally  protected  from  wil- 
fully-unjust calumny. 

Blasphemy,  which  is  the  expressing  one's  self  irre- 
verently of  the  infinite  Divinity  of  our  worship,  is  high- 
ly punishable. 
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XXV.  The  awarding  of  punishment  is  a  branch  of  ®^j^5^'^t. 
duty  of  the  greatest  importance  in  states.  It  is  a  sub- 
ject which  must  be  viewed  with  the  deepest  anxiety. 
The  natural  Uability  of  man  to  err — our  continual  ob- 
servation of  his  indiscretions  and  offences — and  above 
all^  the  precepts  of  religion^  teach  us  to  extend  as  much 
humanity  as  is  consistent  with  the  salutary  object  of 
prevention.  The  legitimate  objects  of  punishment  are 
the  security  and  enjoyment  of  human  rights,  and  con- 
sequently the  prevention  of  infringements  upon  them. 
The  nature  of  the  crime,  and  the  circumstances 
under  which  it  ia  committed,  must  always  be  well  con- 
sidered, in  the  apportionment  of  punishment.  It  is 
inhumane  to  argue  for  the  infliction  of  deadi,  upon  the 
^ound  that  it  prevents  crimes,  unless  they  are  of  a  na- 
ture so  ii^urious  to  the  interests  of  the  state,  as  to  re- 
quire that  severest  prohibition.  The  ease  of  commis- 
3ion,  in  cases  of  importance  to  the  community,  must 
necessarily  enter  into  the  mind  of  the  legislature;  for, 
in  proportion  to  the  probabiUty  of  such  commission, 
must  be  the  strength  of  the  preventive  guards.  It  is 
thus  that  most  governments  have  considered  it  neces- 
sary to  punish  with  death  the  stealing  of  cattle,  which 
are  unavoidably  exposed  in  open  pastures.  If  the  rob- 
bery of  them  were  not  exemplarily  punished,  the  pro^ 
perty  of  the  farmers  would  be  subject  to  continual 
ganger. 

Extraordinary  severity,  however  painful,  must  be 
applied  in  cases  in  which  the  vital  interests  of  the 
state  are  attacked;  for  rigorous  as  the  measures  are, 
they  are  justifiable,  if  the  country  cannot  prosperously 
exist  without  them.  It  would  however  be  caQous 
cruelty,  not  to  acknowledge,  that  to  deprive  our  fel- 
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low  creatures  of  life,  is  a  dreadful  office.  Perhaps^  as 
a  public  punishment^  it  can  very  seldom  be  defended: 
certainly^  it  is  never  to  be  justified  but  upon  dear  neces- 
sity.  It  is  highly  reprehensible,  in  the  eye  of  our  Eter- 
nal Maker,  when  lightly  or  inhumanely  exercised. 

It  cannot  excite  surprise  that  Japanese  offenders, 
upon  discovery,  frequently  destroy  themselves,  in  or* 
der  to  avoid  the  tortures  decreed  by  their  laws  for 
even  trifling  offences. 

It  should  never  be  forgotten  by  the  administrators 
of  justice,  that  the  proportion  of  punishment  should 
have  relation  to  the  quality  and  circumstances  of  the 
offender.  A  fine  which  presses  outrageously  upon 
one  individual,  may  scarcely  affect  another.  A  pe« 
nod  of  imprisonment  which  is  a  severe  chastisen^t 
to  one  person,  may  be  a  very  slight  infliction  upon 
another.  A  privation  may  be  to  one  party  almost 
a  nominal  punishment,  whilst,  when  applied  to  an- 
other, it  is  an  extravagant,  and  even  a  cruel  subjection 
to  suffering.  The  influence  of  punishment  is  the  true 
test  in  the  administration  of  the  penal  laws. 

So  far  as  is  consistent  with  the  interests  of  mankind, 
the  personal  good  of  offenders  should  be  considered. 

Judges  should  not  punish  criminals  for  refractory 
conduct  upon  their  trial.  It  is  indeed  a  most  painful 
sight  to  observe  an  offender  exhibiting  hardened  ob« 
stinacy,  instead  of  humble  repentance.  But  ministers 
of  justice  should  beware  how  they  avenge  a  contempt 
of  their  own  authority  or  persons.  Something  must 
be  allowed  for  the  misery  or  irritation  of  the  moment. 
It  is  too  much  always  to  expect  refinement  from  the 
ignorant,  or  cahnness  from  the  afflicted. 
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XXVI.  The  community  of  women,  similar  to  the  or  communi- 

"  ^  ty  of  women. 

collective  plan  of  Socrates,  of  which  we  read  in  the 
"  commonwealth  "  of  Plato,  has  been  improperly  termed 
'  a  commmiity  of  wives,'  Liberal  minded  men  will 
allow  it  to  be  no  slight  objection  to  the  practice,  that  it 
greatly  detracts  from  the  dignity,  the  virtue,  and  the 
general  enjoyment  of  the  female  sex.  Men  place  but 
little  value  upon  what  is  common  to  all;  but  much  upon 
what  is  limited  to  themselves.  We  can  say  nothing  of 
the  modesty  of  women  in  such  a  state :  and  it  is  easy 
to  conjecture  how  little  will  be  the  modesty  of  men 
living  in  a  system  of  sexual  profligacy  permitted  by  the 
laws.  This  community  is,  besides,  immediately  op-> 
posed  to  the  proper  performance  of  the  parental  and 
filial  duties ;  for  how  can  they  be  performed,  when  it 
is  not  correctly  known  by  whom,  or  to  whom,  they  are 
to  be  observed?  It  also  negatively  diminishes,  to  a 
great  extent,  the  peace  of  society.  There  is  nothing 
which  tends  more  to  preserve  the  general  harmony  of 
the  city  or  state,  than  the  good  will  generated  by  the 
correlative  relations  of  husband  and  wife,  father  and  son, 
mother  and  daughter,  grandfather  and  grandson,  kins- 
man and  kinsman,  kinswoman  and  kinswoman;  not  to 
enlarge  upon  the  incitement  to  personal  industry, 
which  distinguishes  the  system  of  fixed  separation. 
Many  nations  have  therefore,  with  great  wisdom,  less- 
ened the  civic  burdens  of  those  who  have  contributed 
a  certain  number  of  legitimate  children  to  the  state. 
The  subject  who  brings  up  a  dozen  children  in  ha- 
bits  of  steadiness,  industry,  and  piety,  is  well  entitled 
to  a  mural  crown.  The  plan  of  Plato,  of  civic  appor- 
tionment and  pubUc  education,  in  the  commencement 


310  OF  CIVIL  LAWS. 

of  *  Timseus/  in  his  commonwealth  (a)^  is  more  plau- 
sihlei  but  scarcely  more  virtuous,  than  that  of  Socra* 
tes.  Both  proposals  are  inconsistent  not  only  with  an 
age  of  civilisation,  but  even  with  the  inferior  views  of 
a  demi-barbarous  time. 

Ducuingina       XXVII.  Where  courts  of  honor  do  not  exist,  orra* 


state. 


ther,  in  countries  in  which  injured  honor  cannot,  in  se- 
veral flagrant  cases,  demand  reparation,  it  is  unjust  to 
punish  duelling  as  murder.  Thus  in  England,  the 
court  of  chivalry,  excellent  as  its  objects  are,  is,  as  I 
have  before  observed,  impotent;  and  a  man  may,  with 
legal  impunity,  in  many  cases  call  another  collective^ 
ly  ^^  a  rogue,  a  thief,  a  rascal,  a  swindler,  a  liar,  a 
blackguard,  a  knave,  a  scoundrel,  a  villain,  a  mis- 
creant, and  a  vicious  man."  A  subject  must  entertain 
very  great  submission  to  the  laws,  who  will  calmly  en- 
dure such  epithets. 

In  Sweden,  a  person  who  has  improperly  traduced 
another,  is  compelled  to  make  a  public  apology,  and 
the  law  against  duelling  is  therefore  very  severe. 

Of  the  lower       XXYIII.  The  interests,  and  even  the  amusements 
pie^  of  the  common-people  should  not  be  neglected,  whilst 

the  security  and  advantage  of  the  higher  orders  are 
consulted.  They  form  the  sinews  of  the  state :  it  is  upon 
their  united  labor^  that  the  agriculture,  commerce,  and 
arts  of  the  country,  in  a  great  degree,  depend.  They 
who  have  not  the  weapons  of  the  rich,  wherewith  to 
defend  themselves  fr(»n  attack,  should  be  well  shielded 
by  the  laws,  from  the  probable  grasp  of  the  cunning 

(h)  Lib.  V. 
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oppressor.  They  should,  in  some  civil  and  criminal 
casesy  have  that  fkciHty  of  obtaining  justice^  which  mo- 
ney procures  for  the  rich. 

The  impotent  part  of  the  people^  that  is,  those 
who  are^  from  the  operation  of  natural  misfortune^  un- 
able to  support  themselves,  should  be  provided  for  by 
the  state;  but  the  public  provision,  the  fair  resort  to 
which  is  far  from  disgraceful,  should  be  so  managed, 
as  to  bold  out  no  inducements  to  laziness  or  decep- 
tion. 

Much  of  the  evil  entailed  upon  society  by  the  poor- 
laws,  arises  from  their  improper  administration.  In 
order  to  obtain  some  internal  funds  in  workhouses,  for 
the  support  of  the  poor: — 

1.  They  should  be  employed. 

9.  They  should  be  occupied  somewhat  agreeably  to 
themseWes,  as  in  gardening. 

8*  They  should  be  allowed  a  share  of  the  profit. 

Benefit  societies  have  the  admirable  abject  in  i^ew, 
ofrehevmgthe  poor  by  their  own  contributions,  and 
by  their  own  body.  By  these  means,  the  laudable 
spirit  of  mdependence^  so  dear  to  every  good  man,  is, 
in  a  great  measure,  preserved ;  a  self-checking  system 
<^ caution  agamst  imposition,  is  supported;  and  the 
poor-rates  are  much  decreased,  in  a  manner  the  most 
agreeable  and  advantageous  to  the  laboring  people. 
I  am  aware  that  they  have  nevertheless  the  tendency 
to  raise  the  tower  orders  in  their  own  estirilation,  and 
to  increase,  in  a  slight  degree,  the  price  of  labor,  by 
enlarging  the  amount  of  their  immediate  wants:  but 
society  gams  upon  the  whole  by  these  estabUshinents. 
They  should  therefore  be  encouraged  by  the  state, 
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and  subjected  to  such  regulations  as  are  likely  to  en- 
sure their  utility,  and  proper  administration. 

The  education  of  the  lower  classes  is  a  subject 
which  I  must  treat  of  with  great  caution.  There  are  ma- 
ny good  philosophers,  who  patronise  the  progress  of  un- 
limited education:  I  am  one  of  the  comparatively  few 
men,  who,  although  in  the  warmest  manner  attached  to 
the  useful  difiusion  of  science,  would  not  have  the  work- 
ing classes  devoted  to  those  higher  pursuits  of  literature^ 
which  are  not  suited  to  the  occupations  of  mechanics, 
and  which,  in  their  close  application,  enervate  the  body, 
lessen  the  disposition  for  subordination,  excite  a  spi-* 
rit  inconsistent  with  contentment  in  an  mferior  grade 
of  society,  and  seem  calculated  to  break  down  the  bar- 
riers of  rank,  the  preservation  of  which,  it  is  upon  al- 
most all  hands  agreed,  is  vitally-essential  to  the  well- 
being  of  the  state.  Not  that  I  would  restrain  the  oper^ 
ations  of  individual  mind,  which  in  the  cases  of  Brind- 
ley,  and  Arkwright,  and  Watt,  and  Banks,  with  ad- 
mirable perseverance  and  skill,  burst  asunder  the  fet- 
ters of  their  situation,  and  rose  to  eminence  and  use-, 
fulness ;  not  that  I  would,  in  an  enlightened  nation, 
exclude  the  common  people  from  the  benefits  of  read- 
ing, writing,  and  religion;  but,  I  woidd  not  bestow 
upon  them,  a  kind  of  education  imfitted  to  their 
habits  of  Ufe,  and  unsuited  to  the  necessity  for  their 
obtaining  a  Uvelihood,  by  the  work  of  their  hands. 
These  views  may  be  correct,  or  they  may  be  other- 
wise: I  am  seriously  and  maturely  impressed  with 
their  soundness,  and  therefore  feel  it  to  be  my  duty 
not  to  flinch  from  a  declaration  of  them.  If  they  be 
in  themselves,  devoid  of  benevolence,  I  must  satisfy 
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myself  with  the  consolation^  that  they  are  not  dictated 
by  a  spirit  of  illiberality.  Time  will  show  who  are  in 
the  right. 

XXIX.  A  national  power  which  has  a  high  regard  ofiobricty. 
for  the  practice  of  virtue,  will  enforce  the  observance  of 
general  sobriety  by  its  subjects.  I  do  not  mean,  that  it 
will  severely  punish  every  instance  of  slight  indiscretion, 
caused  by  seductive  hilarity;  nor  that  it  will,  with  an 
over-rigid  criticism,  check  every  enjoyment  of  that  ge- 
nerous pleasantry  to  which  artificial  beverages  give 
such  frequent  rise :  but  when  decorum  is  grossly  bro- 
ken through;  when  intoxication  causes  an  unhappy 
neglect  of  some  of  the  important  duties  of  life ;  when 
the  excesses  of  the  bottle  are  made  the  excuse  for  im- 
morality or  disorder,  it  becomes  the  guardian  power  of 
the  nation  to  preserve  the  public  from  the  fearful  in- 
fluences of  the  delusive  poison.  This  rule  of  govern- 
ment will  be  found  either  more  or  less  to  apply  to  all 
countries. 

It  is  an  erroneous  notion,  that  the  enjoyment  of 
intoxicating  liquors  and  drugs  is  pecuhar  to  northern 
nations:  the  ancient  Greeks  and  Persians  were  by 
no  means  free  from  this  vice;  the  modern  French- 
men and  Spaniards  were,  until  lately,  addicted  to 
it,  although,  at  least  among  the  former,  the  practice  is 
now  abandoned.  The  Turks,  too,  are  still  remark- 
able for  their  attachment  to  exhilirating  opium,  al- 
though they  refrain  from  fermented  Uquors. 

XXX.  A  corporation  derives  its  privileges  from  the  or  corpora- 
sovereign,  who  is   the   source  of  all  inferior  honor. 
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power,  and  dignity.  It  is  a  body  incorporated  in- 
divisibly  together.  It  has  frequently  a  presiding 
chief  at  the  head  of  it.  A  body  politic  is  said  never  to 
die,  because  the  law  supposes  that  at  the  instant  that 
a  part  of  it  drops  off,  another  object  supplies  the  place 
of  the  dissolved  branch.  Although  this  contemplaticm 
of  law  is  correct  enough,  every  body  corporate  is  de- 
structible by  the  natural  dissolution  of  all  its  mem- 
bers. 

Corporations  are  either  sole,  consisting  but  of  ODie 
person;  or  aggregate,  consisting  of  more  persons  than 
one.  Thus,  for  instance,  in  England,  his  Majesty  is 
a  sole  corporation,  as  the  law  will  not  suppose  the  ex- 
istence of  an  interregnum.  The  royal  society  of  lite- 
rature is  a  corporation  aggregate,  consisting  of  the 
president  and  fellows. 

Corporations  are  again  divided  into  civil  and  elee- 
mosynary. The  names  which  are  given  to  them 
upon  mstitution,  are  strictly  preserved,  for  they  point 
out  their  identity.  Sir  Edward  Coke  terms  their 
institutive  names  their  **  names  of  baptism."  He  in- 
geniously lays  down  corporations  to  be  invisible  ob- 
jects. 

The  breach  of  the  trusts  upon  which  charters  are 
granted,  works  their  forfeiture. 


ments. 


i^ai  amend-  XXXI.  The  amendment  of  the  law,  accordin^c  to 
times  and  circumstances,  is  a  subject  of  the  utmost 
gravity.  Experiments  in  legislation  have  this  peculi- 
arity: whilst  they  afford  scope  to  the  vision  of  the  law- 
maker, they  diminish  the  popular  respect  for  the  laws. 
Little  dependence  is  reposed  upon    a    centmually- 
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changing  will.  The  people  will  not  treat  with  reve- 
rence,  laws  which  are  made  to-day,  and  repealed  to- 
morrow. But  occasional  legal  amendments  are  essen- 
tial to  the  welfare  of  every  comitry.  Happy  is  it  for 
nations  when  deliberative  calmness  and  prophetic  wis- 
dom inspire  the  minds  of  their  legislators.  It  must 
be  acknowledged  with  pain,  that  lawyers,  who  can  best 
know  the  imperfections  of  the  law,  and  point  out  their 
proper  remedies,  are  generally  the  most  reluctant  to 
consent  to  changes,  however  important. 

Plato  (a)  has  probably  expressed  himself  too  posi- 
tively upon  the  alteration  of  public  laws :  for  if  his 
advice  were  adopted,  we  should  entertain  the  great- 
est fear  in  altering  a  national  enactment,  neces- 
tory  as  its  alteration  might  appear.  My  readers,  if 
they  have  had  the  patience  to  read  my  work  thus  far, 
will  acknowledge  me  to  be  no  friend  to  innovation: 
but  I  must  admit  the  necessity  for  the  occasional  revi- 
sion and  correction  of  the  laws.  The  age  of  prophe- 
cy has  ceased :  and  if  the  laws  made  to-day,  infallibly 
suit  the  purposes  of  the  time,  it  does  not  follow  that 
they  will  be  expedient  a  century  hence.  "  Maluni 
notum,  et  cut  jam  assueveris,  tolerabile"  is  aii  argu* 
ment  not  well  applied  by  Louis  le  Roy,  in  his  edition 
of  Aristotle's  Politics,  to  the  subject  of  legal  amend* 
ments. 

Although  law  is  the  perfection  of  reason,  yet  every 
man  is  not  therefore  at  liberty  to  raise  his  own  struc- 
ture of  legal  right,  and  proclaim  it  the  temple  of  juris- 
prudence.     Those  only  are  property  competent  to 

(ff)  De  Leg.  Tib.  vii. 
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judge  of  the  justice  of  the  law,  who  are  acquainted 
with  its  general  branches  and  minute  ramifications^ 
9iid  can  reason  well  upon  the  consequences  which  their 
determinations  would  give  rise  to;  for  men  of  the  most 
penetrative  intellect  may  either  precipitately  or  deli^ 
berately  fix,  in  their  own  minds,  standards  of  right  and 
wrong — juridical  rules — and  plausible  apophthegms, 
which,  if  appUed  to  the  subject,  might  produce  the 
most  fearful  and  deranging  results. 

The  very  severe  manner  in  which,  as  Demosthenes 
informs  us  in  his  oration  against  Timocrates,  pro- 
pounders  of  new  laws  were  treated  in  Locris,  if  it 
were  justifiable  at  all,  could  be  so  only  upon  the 
ground  of  the  popular  nature  of  the  government.  It 
is  enough  for  a  friend  of  the  state  to  be  subjected  to 
the  pains  of  unfolding  the  consequences  of  a  par* 
ticular  legislative  enactment — of  holding  up  its  evils 
to  public  view — and  of  proposing  some  cautious  re- 
vision or  amendment,  without  being,  for  an  inten- 
tionally good  act,  degraded  by  wearing  a  halter, 
and  without  being  strangled,  if  upon  mature  and  ge- 
neral consideration  of  the  subject,  his  views  should 
not  be  found  unobjectionable.  Either  the  law  pro- 
posed to  be  amended  must  have  been  very  bad,  or 
patriotism  must  have  been  very  great,  to  have  in- 
duced a  citizen  to  have  risked  the  consequences  pre- 
scribed by  the  constitution  of  the  state.  It  must  af- 
ford us  but  Uttle  surprise,  to  find  that  no  law  was  made 
in  Locris,  during  the  space  of  two  hundred  years,  from 
the  fear  of  suffering  the  penalties  of  this  rigorous  re- 
gulation. 

The  frequent  changing  of  laws,  as  it  lessens  the  po- 
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pular  reverence  for  them^  so  it  diminishes  the  influence 
of  their  authority.  But  as  they  must  be  suited  to 
the  state  and  circumstances  of  the  times^  and  the  wants 
and  inclinations  of  the  country;  and  as  political  philo- 
sophy,  like  natural  wisdom^  is  disposed  to  advance 
with  the  experience  of  mankind^  the  laws  must  be  aU 
tered  from  time  to  time  as  occasion  requires. 

The  systems  of  national  jurisprudence  are  generally 
found  to  be  complicated  in  proportion  to  the  antiqui- 
ty^  opulence^  and  civilisation  of  the  people.  In  a  bar* 
barous  nation^  a  few  simple  laws  are  generally  found 
sufficient.  Its  wants  are  limited  and  uniform;  much  is 
left  to  the  discretion  of  the  judges :  but>  as  a  country 
advances  in  civilisation — as  its  commercial  intercourse 
expands — as  it  cultivates  the  diversifying  arts  of  inge- 
nuity, its  administrative  form  of  government  becomes 
more  extensive.  New  and  complicated  systems  of 
precaution  are  found  necessary  to  guard  the  rights 
and  riches  of  the  people.  The  knowledge  arising 
from  experience  is  called  into  legislative  action.  The 
most  ingenious  operations  of  mind  are  directed  to  the 
expansion  and  completion  of  the  political  system. 
Strict  and  tenacious  checks,  of  various  species,  but  of 
the  same  genus,  are  found  necessary  to  prevent  the 
people  from  encroaching  upon  the  royal  prerogative 
and  revenues.  Careful  counterchecks  are  dictated  by 
a  spirit  of  liberty,  and  adopted  by  a  sense  of  justice, 
to  guard  the  people  from  those  fearful  encroachments 
of  the  crown,  which  might  be  exercised  by  an  unge- 
nerous monarch.  But  it  by  no  means  follows  from 
these  principles,  that  the  national  system  of  statutes 
should  not  be  as  concise,  clear,  and  intelligible,  as 
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the  interests  of  all  the  members  of  the   state  will 
allow. 

Experimental  laws,  or  those  made  for  the  purpose 
of  trying  the  pulse  of  the  people,  betray  the  ignorance 
of  the  rulers,  who  ought  to  know  the  general  disposition 
of  the  community. 

Of  legislative  XXXII.  Thcrc  is  no  principle  of  jurisprudence 
more  important  than  this: — That  the  laws  of  a  coun* 
try  should  be  embodied  in  a  clear  and  intelligible  man- 
ner, in  order  that  the  subjects  may  be  enabled  to  un-^ 
derstand  the  poUtical  regulations  to  which  they  are 
subject,  as  easily  as  the  case  will  admit  of.  The  com- 
plexity of  national  statutes  is  incompatible  with  a  sound 
system  of  legislation.  It  has  been  said  to  be  an  im* 
possible  task  effectually  to  condense  the  laws  of  a  na- 
tion of  any  consequence.  I  shall  therefore  state  the 
national  digests  which  have  actually  been  made,  and 
many  of  which  have  been  found  to  answer  in  a  high 
degree  the  objects  for  which  they  were  compiled. 

The  laws  of  France  were  compressed  into  the  sise 
of  a  thick  duodecimo  volume,  called  ^'  les  cinq  codes^* 
by  command  of  Louis  XVIII. 

In  Denmark,  the  laws  were  consolidated,  by  com- 
mand of  Christian  V.  in  the  year  1683;  and  it  is  said^ 
that  the  entire  body  of  danish  law  is  contained  in  one 
volume  quarto,  so  clearly  worded,  as  not  to  require 
comment. 

The  king  of  Sardinia,  in  17^,  published  a  code  of 
laws,  which  had  the  highly-beneficial  effect  of  rehev* 
ing  his  subjects  from  vexatious  suits.  Much  outcry 
was  raised  against  the  act,  by  the  lawyers  of  his  do- 
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minions^  but  he  allowed  the  consideration  of  the  public 
advantage  to  prevail. 

The  '^  Caroline  code/'  as  the  body  of  statutes  of 
Charles  V.  is  termed,  is  the  foundation  of  the  Swiss 
penal  laws. 

A  legal  digest  was  ratified  by  the  states  of  the  diet 
of  Sweden^  in  1734^  and  was  confirmed  by  the  king, 
in  1786. 

The  codes  of  Ivan  IV.,  andAlexi^yMitikhailovitch^ 
having  been,  in  several  particulars,  abrogated  by  suc* 
ceeding  sovereigns,  the  russian  laws  became  perplex- 
ingly  intricate  and  unintelligible.  Catharine  IJ.,  en- 
dued with  the  true  spirit  of  a  wise  legislatrix,  present- 
ed to  her  grateful  subjects  a  simple  code  of  reformed 
laws,  puttmg  an  end  to  the  previous  darkness,  confii- 
sion,  and  injustice  of  judicial  administration.  The  ex- 
ecution of  this  grand  task  would  have  been  a  monu- 
ment of  glory  to  any  monarch:  it  was  peculiarly  so 
to  a  despotic  empress.  The  instructions  which  she 
gave  for  drawing  up  the  statutory  table,  exhibit  prin- 
ciples of  liberty  which  might  scarcely  have  been  ex- 
pected in  such  a  state. 

Governor-general  Hastings,  the  steady  promoter  of 
oriental  literature,  caused  institutes  of  the  hindostanee 
laws  to  be  completed  in  1775,  by  eleven  learned  brah- 
mins. Thus  were  the  laws  of  Hindostan,  which  had 
been  scattered  through  various  books^  upon  different 
subjects,  collected  together  in  a  portable  volume. 

The  rules  to  be  observed  in  the  preparation  of  a  na- 
tional digest,  are: — 1.  To  abolish  all  useless  laws  or 
statutes.  2,  To  preserve  those  which  are  useful, 
and  exclude  those  which  are  obscure.     3.  To  reject 
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such  as  are  of  doubtful  meanings  and  to  substitute  for 
them  laws  of  clear  expression.  4.  To  repeal  those 
which  are  ad  idem,  or  mean  the  same  thmg.  5.  To 
abridge  such  as  are  too  long.  6.  To  classify  the 
digest^  for  easy  reference.  7.  In  carrying  these  rules 
into  effect^  to  preserve  mediocrity,  and  not  fly  into  ex- 
tremes* 

ofoutkwi.  XXXIII.  Outlaws  are  persons  who,  by  contuma- 
cy, are  deprived  of  poUtical  protection. 

Capital  outlawry  is  generally  of  an  irremediable  cha- 
racter. 

In  civil  cases,  the  party,  upon  doing  full  right  to  the 
persons  wronged,  is  inlawed. 


(    m    ) 


CHAPTER  V. 


OF  THE  INTERPRETATION  OF  LAWS. 

§  I.  THE  principle  before  laid  down,  as  to  promis-  Definition  & 
es  and  contracts  (a),  will  serve  to  explain  the  ground-  int^JlS?*^' 
work  of  legal  interpretation.  The  intention  of  the  le- 
gislator must  appear  from  his  external  words;  and 
must  not  be  judged  of  simply  by  any  internal  inten- 
tion, whether  properly  or  improperly  ascribed  to  him. 
We  can  understand,  and  therefore  we  can  be  bound, 
by  his  will,  only  so  far  as  he  has  expressed  it  for  our 
guidance.  The  ascertaining  of  such  intention,  from 
the  external  signs  which  he  has  used  for  its  expression, 
is  called  *  interpretation.' 

The  interpretation  of  the  laws  is  frequently  a  task  of 
considerable  difficulty.  That  laws  are  sometimes  con- 
strued in  opposition  to  the  intention  of  the  law-mak- 
ers, is  a  fact,  which,  however  unfortunate,  experience 
compels  us  to  admit. 

(a)  See  book.  i.  c.  8  &  9. 
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We  shall  be  immediately  satisfied  of  the  importance 
of  interpretation,  if  we  consider  how  liable  men  are 
to  convey  an  expression  of  mind  different  from  what 
they  intend.  Neither  our  minds,  nor  our  tongues, 
nor  our  hands  are  infallible.  The  same  words  will 
sometimes  bear  various,  if  not  adverse  meanings. 
Men,  often  from  inattention,  often  from  natural  im- 
perfection, and  often  from  tedious  lengthiness  or  im- 
moderate conciseness,  are  obscure,  when  it  is  or  ought 
to  be  their  object  to  use  distinct  and  intelligible  words. 
It  then  becomes  the  office  of  interpretation  to  con- 
strue the  signs  used,  in  a  natural  way,  or  rather  in 
the  manner  most  probably  agreeable  to  the  will  of  the 
law-maker. 

thegoMni        II.  The  general  interpretative  rules  are: — 

rules  of  inter-  °  * 

pretatfon.  1^  Xo  ascertain,  as  nearly  as  it  b  possible,  by  all  die 

means  which  reason  teaches  the  use  of,  the  intention 
ef  the  legislature,  in  framing  the  law  under  considera-^ 
tion,  and  to  determine  thereby.  The  writing  ^ould 
be  so  interpreted,  that  it  shall,  to  its  utmost  capabk 
extent,  have  the  effect  which  was  intendeds 
.  2.  In  judging  of  the  literal  meanings  of  words,  to 
pursue  the  sense  which  is  most  in  common  use.  ft 
is  true,  that  that  sense  is  frequently  contrary  to  ety- 
Joaological  and  grammatical  refinement.  But  the  expe- 
rience of  every  hour  convinces  us,  that  it  is  most  safe 
to  accept  such  meaning  of  words,  as  is  usually  received 
amongst  men:  it  is  custom,  not  criticism,  which  estai»« 
lishes  the  signification  of  language. 

S.  Always  to  pursue  a  rational  interpretation,  and 
not  to  be  bound  by  a  merely  literal  one,  plainly  con- 
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trary  to  common  sense*  For  subtilly  to  comply  with 
the  mere  letter^  without  observing  the  manifest  spirit, 
is  rather  disobedience,  than  submission. 

4.  Never  to  recur  to  any  external  facts,  or  other 
writings,  for  the  sake  of  interpretation,  unless  unavoid- 
ably necessary  for  justice'  sake.  If  we  cannot  fairly 
determine,  without  reference  to  other  writings,  or  ex- 
ternal circumstances,  we  should  recur  to  them,  so  as 
they  are  such  only  as  are  immediately  and  personally 
connected  with  the  legislator.  This  is  what  is  called 
'  making  him  a  commentator  upon  himself.' 

5.  If  two  laws,  by  a  rare  and  an  uncontemplated  ac- 
cident, clash  together,  so  that  both  cannot  possibly  be 
performed,  we  must,  by  the  best  exercise  of  our  rea« 
son,  determine  which  we  may  pass  over,  most  agree- 
ably with  the  legislator's  intention  upon  the  whole. 

6.  If  two  laws,  relating  precisely  to  the  same  sub- 
ject-matter, be  made  at  different  times,  and  be  contra- 
ry to  each  other,  the  latter  must  be  taken  to  be  a  re- 
peal of  the  formen  Legislative  contrariety  cannot  be 
presumed^ 

7.  Iftherebetwocontemporaneouslaws-onegene-       . 
ral,  and  the  other  particular;  the  latter  must  prevail, 

as  an  exception  intended  to  the  former. 

8.  To  conclude  a  penal  law  to  be  more  binding, 
than  one  that  is  contemporaneous  with  it,  and  not 
penal;  for  in  the  eye  of  the  legislator,  the  former  has 
clearly  been  regarded  of  the  more  importance;  and 
upon  the  same  principle,  to  regard  that  law  to  be  the 
more  obligatory,  which  imposes  the  higher  penalty, 
when  there  are  two  interfering  laws,  in  the  same  case, 
imposing  different  penalties. 

9.  In  the  case  of  two  interfering  laws,  to  follow  that 
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one  which  is  clearly  productive  of  the  most  beneficial 
results^  if  to  do  so  be  consistent  with  the  legislator's 
will^  so  far  as  we  can  ascertain  it. 

10.  That  which  is  injoined,  is'  to  be  preferred  to 
that  which  is  permitted — that  which  is  definite  to  what 
is  indefinite — the  pubUc  benefit  to  private  advantage—- 
and  the  more  general  object  to  the  less  generaL  The 
consideration  of  imperfect  obligation  yields  to  that  of 
perfect. 

11.  Laws  which  appear  the  same,  have  not  always 
the  same  motive. 

12.  We  must  judge  of  the  construction  of  parti<« 
cular  paragraphs  or  words,  by  the  subject-matter  and 
context. 

13.  We  must  give  to  the  words  some  meaning,  if  it 
be  applicable.  Otherwise  we  do  not  interpret;  but 
only  declare  that  no  meaning  is  expressed. 

14.  Never  to  apply  a  law  to  a  thing  which  it  is  cer- 
tain that  the  legislator  did  not  by  any  means  contem- 
plate. 

1 5.  Not  to  interpret  at  all,  where  no  rational  inter- 
pretation can  be  adopted;  and  not  to  render  such  a 
construction,  as  the  legislator  never  could  have  in-> 
tended. 

16.  Where  there  are  two  senses,  the  one  agreeable 
to  the  subject,  natural,  and  reasonable— the  other  the 
contrary,  to  adopt  the  former. 

17.  Not  implicitly  to  accept  the  literal  sense,  if  it 
render  the  law  null,  ineffectual,  or  absurd. 

18.  To  construe  in  cases  of  ambiguity,  according  to 
such  meaning  as  is  most  consistent  with  the  other  laws 
of  the  land. 

19.  The  certainty  of  interpretation  will  be  in  pro- 
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portion  to  the  openly-declared  object  of  the  law- 
maker. 

SO.  If  the  law  be  ancient  and  ambiguous^  to  attend 
to  the  contemporary,  or  more  nearly-contemporary  in- 
terpretation of  it,  miless  they  be  clearly  erroneous. 
For  being  founded  on  a  better  knowledge  of  the  rea- 
son of  the  law,  and  the  facts  which  gave  rise  to  it,  they 
are  more  likely  to  have  the  design  of  the  legislator, 
for  their  basis.  And  if  such  former  interpretations  be 
contemporary,  there  is  reason  to  conclude  that  the  law 
would  have  been  set  right,  if  the  interpretative  effect 
had  bieen  wrong. 

21.  To  interpret,  not  from  the  reason  upon  which 
the  legislator  might,  with  apparent  wisdom,  have  pro- 
ceeded, but  from  the  reason  on  which  he  actually  did 
proceed. 

22.  The  legislator  may  guard  against  future  latitude 
of  interpretation,  according  to  his  discretion;  for  that 
limitation  is  declarative  of  the  mode  in  which  his  mean- 
ing shall  be  received  or  understood. 

Most  of  these  rules  will  be  found  referable  to  the  so- 
lution of  promises  and  contracts. 


Q 


(      2^>()      ) 


CHAPTER  VI. 


OF  CIVIL  SUBJECTION  AND  PUBLIC  LIBERTY. 


Definition  of       §  I*  THE  State  of  subjection  is  the  being  liable  to 
goienL         act  at  the  authoritative  discretion  of  another  party. 

It  therefore  differs  from  that  of  a  simple^  precise,  and 

limited  obligation. 

Definition  of       II.  Civil  subjcction  is  the  state  of  liabiUty  which  men 

civil  tubjjec-       , 

t<on*  labor  under,  to  obey  the  directions  of  the  common  judgi 

ment,  for  the  common  good. 

Ofnenjj^iew       HI.  In  societics,  the  several  members  are,  when  Con- 
or fUDjection.  '  ' 

sidered  distinctly,  equal  to  one  another;  and  any  sub- 
jection due,  is  to  the  collective  body. 

Civil  subjection  is  different  from  public  subjection. 
The  former  is  for  the  benefit  of  the  subject;  but  the 
latter  is  the  contrary.  Those  who  are,  for  offences, 
condemned  to  perform  public  work,  for  a  certain  time, 
are  in  public,  and  not  in  civil  subjection,  to  the 
state. 

Civil  subjection,  however  despotic,  or  apparently  ab- 
solute, thus  differs  from  slavery; — Civil  subjection  re- 
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lates  only  to  the  government  of  the  country;  or^  in 
other  words,  of  the  individuals  composing  it.  Each 
suhject  has  an  interest  in  the  prosperity  of  the  collect- 
ive body,  and  in  the  preservation  of  the  established 
laws  of  the  country;  and  would  be  in  a  state  of  nature 
with  the  civil  governor,  if  he  openly  broke  them.  The 
observance  of  no  law  which  tends  immediately  to  sub- 
vert the  objects  of  the  social  union,  is  imperative. 
The  subjection  is  consequently,  to  a  certain  extent,  im- 
perfect. 

IV.  A  citizen  is  subject,  even  to  the  extent  of  life,  or  theduti« 
to  the  state;  and  is  obliged  to  take  up  arms  valiantly,  ^^' 
on  being  required;  and  not  to  render  himself  unfit  for 
the  purpose.  The  general  good  is  constituted  of  the 
public  and  private  services  of  the  subjects.  A  subject 
is  bound  not  to  accept  a  national  office  which  he  knows 
himself  to  be  disqualified  for. 

If  a  citizen  be  required  ta  be  given  up  to  a  foreign 
state,  he  should  avoid,  as  much  as  possible,  bringing 
his  country  into  danger  or  ruin.  He  is  bound  to  sub- 
mit to  an  equal  chance  with  the  other  citizens,  by  lot, 
or  otherwise,  as  generally  agreed  on,  as  the  fairest 
method.  But  he  may  save  himself  from  his  enemy  by 
flight  or  stratagem.  If,  unhappily,  his  endeavours  fail, 
he  must  submit,  as  patiently  as  he  can,  to  his  fate.  As 
to  the  state,  it  is  bound  to  defend  him  as  vigorously 
as  it  can,  consistently  with  its  safety;  but  not  so  as  to 
bring  about  its  own  ruin;  for  that  cannot  be  assmned 
to  benefit  him,  nor  can  he  require  the  sacrifice  of  ma- 
ny, for  the  sake  of  one.  The  state  is  not  at  liberty  to 
deliver  him  up,  or  to  cause  him  to  surrender  himself; 
but  may  banish  him,  if  it  be  less  severe  than  to  give  him 

Q2 
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up.  The  interest  of  the  state  should  be  regarded  as 
being  consistent  with  his.  Citizens  should  be  treated 
as  rational  creatures. 

Of ciyu  liber-  V.  Civil  liberty  is  the  power  of  free  action  allowed 
by  the  laws  of  the  civil  society,  of  which  we  are  mem* 
bers.  The  term  is  sometimes  prostituted  to  express  a 
licence  of  acting  contrary  to  the  natural  and  social  ob- 
ligations. 

The  degree  of  enjoyment  of  this  Uberty  depends  up- 
on two  things:  the  nature  of  the  constitution;  and  the 
talents,  character,  and  principles  of  the  civil  rulers. 
For  there  is  no  constitution  so  debased,  that  great  good 
cannot  be  accomphshed  by  its  administrators,  if  they 
be  just  and  talented  men;  nor  is  there  any  constitution 
of  so  perfect  a  nature,  that  it  infallibly  protects  the 
subjects  from  the  consequences  hkely  to  be  entailed 
by  wicked  or  ignorant  ministers  of  state. 

Genuine  political  freedom  is  that  state  in  which  the 
wisdom  of  the  laws,  and  the  impartiality  of  their  admi- 
nistration, secure  to  a  man  the  fullest  possession  of  his 
natural  rights,  consistent  with  the  existence  and  per- 
fection of  the  society. 

Universal  freedom  consists  in  the  greatest  poUtical 
happiness  of  the  greatest  number  of  mankind. 

The  state  may  put  down  all  assemblies  tending  to 
its  ruin,  or  immediately  opposed  to  its  objects.  Ci- 
vil laws  generally  produce,  rather  than  infringe  upon, 
sound  and  useful  liberty. 

Every  noble  mind  is  attached  to  genuine  liberty,  but 
the  fact  cannot  be  dissembled,  that  the  most  ardent 
professors  of  it  are  often  the  greatest  oppressors,  and 
therefore  the  shameful  profaners  of  the  goddess  whom 
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th^  profess  to  adore.  The  *  inalienable  rights  of  man,* 
as  they  are  called^  are  sometimes  dwelt  upon:  as^  foe 
instance,  the  alleged  rights  of  personal  representation 
in  the  affairs  of  a  country,  and  of  resisting  supposedly- 
unjust  poUtical  power.  But  natural  equalization  and 
political  ecjualization  are  different  things*.  There  are 
many  rights  vested  in  us  by  the  law  of  nature,  which 
become  modified  through  the  operation  of  the  laws  of 
nations.  If  every  natural  right  were  argued  upon  as  a 
necessarily-political  one,,  we  should  be  often  fatally 
misled. 

VI.  It  is  inconsistent  with  the  law  of  nature,  and  or  toleration. 
therefore  with  the  law  of  nations,  to  subject  the  exer- 
cise of  religion  to  human  constraint,  or  to  compel  men, 
by  force  of  any  kind,  to  adopt  a  particular  creed.  For 
every  man  is  at  liberty  to  consult  and  act  upon  his  own 
judgment,  in  things  purely  concerning  himself.  And 
it  is  obviously  every  person's  interest  to  adopt  that  faith 
which  he  believes  to  be  the  most  true,  and  conducive 
to  his  happiness.  The  peculiar  nature  of  religion,  and 
the  varying  religious  sentiments  of  mankind,,  render 
this  liberty  of  discretion  necessary.  Sovereigns  have 
no  right  to  prescribe,  although  they  are  entitled  to  re- 
commend, a  particular  religion  to  their  subjects.  But, 
as  I  have  shown,  under  the  head  of  religious  estabUsh- 
ments,  the  governing  power  may  regulate  the  concerns 
of  religion,  so  far  as  is  consistent  with  natural  religious 
Kberty.  Toleration  is  ever  conducive  to  truth.  The 
observance  of  every  form  of  religion,  which  bears  the 
semblance  of  decency,  should  be  protected  by  the  state.. 
No  persons  should  be  excluded  fjpom  political  offices,, 
on  account  of  religious  opinions ;  imless  those  opinions 
be  immediately  adverse  to  the  established  form  of  go- 
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vemment.  There  is  a  wide  distinction  between  toler- 
fttion^  and  the  approval  of  a  creed.  Penal  laws,  as  to 
religion,  should  be  avoided  as  much  as  is  consistent 
with  sound  civil  happiness.  Not  to  tolerate  dissenters, 
is  injustice  (a). 

Persecution  is  the  infliction  of  unnecessary  pain  or 
inconvenience,  on  account  of  particular  theological 
opinions,  or  of  a  peculiar  form  of  worship* 

Wise  laws  afford  as  much  religious  toleration  as  is 
consistent  with  the  peace  and  prosperity  of  the  coun** 
try.  None  should  be  excluded  from  a  share  in  the 
government,  who  can  be  safely  admitted  to  its  partici- 
pation. It  is  dangerous  to  interfere  with  the  exercise 
of  conscience  in  religious  matters.  The  protection  of 
the  rites  of  religion  is  not  incompatible  with  the  fair 
freedom  of  reUgious  worship.  The  exercise  of  such 
freedom  must  necessarily  be  subject  to  the  control  of 
the  political  power,  for  the  protection  of  the  general 
interests  of  the  community.  The  protecting  guard 
must,  whether  there  be  a  particular  reUgious  estab- 
lishment, or  not,  extend  so  far  as  to  prevent  any  per- 
sons from  sustaining  physical  inconveniences,  inflicted 
by  others,  under  the  pretence  of  performing  religious 
offices.  If  this  salutary  principle  were  not  adopted, 
the  most  inconvenient  consequences  to  society  woidd 
necessarily  result.  As  it  has  been  before  observed, 
even  the  exercises  of  devotion  might  be  disturbed, 
with  impunity,  by  the  members  of  other  religious  per- 
suasions,  under  the  mask  of  religious  Hberty.  The 
most  noisy,  diigusting,  and  immoral  acts  might  be 
committed  under  the  veil  of  toleration.  The  happi- 
ness of  mankind  therefore  imperatively  requires  that 

(a)  See  Bishop  of  Bristol's  Serm.  before  the  Lords,  June  11th,  1747. 
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the  civil  restrfunt  should  be  imposed  to  a  ceirtain  e|^- 
tent.  There  is  nothing  in  that  restraint,  when  mo« 
.derately  exercised,  inconsistent  with  the  most  perfect 
political  enjoyment.  It  protects  all  men,  and  ii^jures 
none.  This  doctrine,  essential  as  it  is,  has  bee^  con- 
demned as  uiyust.  Men  should  not  too  hastily  sacri-* 
fice  the  interests  of  political  happiness  to  the  wildness 
of  sectarian  enthusiasm. 

Many  sects  have  owed  their  degradation  to  the  politi- 
cal inconveniences  to  which  their  religious  opinions 
have  exposed  them.  The  Jews  would  not  have  been 
at  present  so  low  in  the  estimation  of  mankind,  but 
for  the  great  sufferings  to  which  they  have  been  sub- 
jected,  A  race  pf  Jews  rejecting  the  talmud,  who  are 
established  in  the  Crimea,  and  enjoy  perfect  civil 
freedom  there,  are  said  to  be  distinguished  throughout 
Tartary,  for  their  probity  and  manliness.  Jt  is  in- 
teresting to  the  political  philosopher  to  compare 
their  civil  state,  with  that  of  the  Jews  residing  in  some 
european  countries. 

Villi  In  a  social  state,  we  subject  ourselves  to  the  The  duty  or 

obedience  to 

pubUc  will.  We  are  therefore  bound  to  obey  a  firm-  S^o^^jj^l'*' 
lyHietded  dynasty  or  form  of  government.  We  are  °*®"'* 
obliged  to  obey^  as  king,  the  reigning  sovereign  de 
facto*  He  who  actually  holds  the  crown,  and  exer- 
cises the  rights  of  sovereignty,  must  be  supposed  to 
have  the  better  title  to  it.  For  subjects  to  be  at  liber- 
ty to  investigate,  with  a  curious  eye,  the  title  of  sove- 
reigns, would  be  a  licence  contrary  to  the  pubUc  good. 
He  who  is  once  firmly  and  justly  established  as  king, 
with  the  consent  of  the  majority  of  the  nation,  is  as 
much  king,  as  if  he  could  trace  a  regal  inheritance 
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thtongh  a  long  line  of  aneestry.  Nothing  renders 
government  more  respected,  than  the  previous  ravages 
of  anarchy  (a). 

Submission  to  the  general  will  is  indispensable  to 
the  general  safety.  If  subjects  were  at  liberty  to  dis- 
claim such  legislative  decisions  as  were  repugnant  to 
their  views,  and  to  adopt  only  such  as  were  agreeable 
to  them,  there  would  be  no  power  but  that  of  counsel 
reposed  in  the  legislature. 

A  very  dangerous  doctrine  is  afloat,  that  a  nation, 
or  a  branch  of  it,  may,  at  pleasure,  release  itself  from 
the  dominion  of  the  governing  power,  if  the  majority 
of  the  subjects  adopt  the  belief  that  its  dissolution  is 
productive  of  public  good.  Ireland,  or  Scotland,  or 
Canada,  may,  it  is  said,  determine  its  relation  to  the 
government  of  England,  whenever  it  is  so  pleased. 
This  is  one  of  the  many  sophistical  errors  which  result 
from  the  non-admission  of  compact  as  the  ground  bf 
social  obligation.  As  well  might  it  be  contended,  that 
the  inhabitants  of  the  little  county  of  Essex  are  at 
liberty  now  to  disclaim  the  power  of  our  most  gracious 
sovereign,  to  return  to  the  political  division  of  the 
Saxon  heptarchy,  and  to  place  the  descendant  of 
Sigered,  who  by  force  was  compelled  to  resign  the 
crown  to  Egbert,  upon  the  throne,  if  he  could  be 
identified.  It  is  the  extreme  of  public  ingratitude, 
for  a  colony  or  fractional  part  of  the  state,  to  avail 
itself  of  the  benefit  of  the  parental  government,  but 
to  rebel  against  it  at  the  first  convenient  opportunity. 
An  individual  subject  has  just  as  much  right,  of  his 
own  mere  accord,  to  rebel  against  his  sovereign,  as  a 

« 

(a)  See  Observ.  sur  L'Hist;  de  Fr.  par  L*Abb§  De  Mably.  Averdssem. 
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portion  of  the  country,  whilst  the  existing  constitution 
is-  observed. 

'   YIII.  The  right  of  resistance  to  a  civil  power  has  or  mbtance 

.  TT         1  •  1        todvll  power. 

given  nse  to  much  controversy.  He  who  resists  the 
proper  power,  is,  no  doubt,  giulty  of  a  moral  wrong. 
But  the  previous  contents  of  this  book  must  have  satis- 
fied the  reader,  that  all  resistance  to  the  person  upon 
whom  the  civil  power  has  been  conferred,  is  not  un- 
moral or  unlawful.  There  must  be  a  latent  right  of 
resistance,  if  the  government  act  contrarily  to  the  pact. 
^  The  following  rules  will  fix  the  exact  limits  of  re- 
sbtance,  on  any  occasion  of  controversy  upon  the  sub- 
ject:— The  right  of  resistance  commences  at  that 
precise  point  at  which  the  duty  of  civil  subjection 
ceases;  allegiance  and  protection  being  always  cor- 
relative.  The  existence  of  an  ultimate  or  natural 
right  of  resistance,  does  not  justify  the  inference  that 
civil  power  is  inalienably  in  the  people.  There  is 
no  civil  power,  however  absolute,  which  is  not  under 
some  obligations  to  those  whom  it  governs.  And  if 
9uch  obUgations  be  not  performed,  their  infraction  id 
tyranny,  and  may  lawfully  be  resisted.  The  peo- 
{de  have  no  right  to  *  depose  or  to  resist  a  reigning 
power  who  has  not  wilfully  abused  his  trust,  by  uncon- 
stitutional acts;  for  they  have  given  him  a  right  to 
hold  the  kingly  office  so  long  as  he  uses  it  justly. 
A  people  may  depose  a  sovereign  who  has  broken 
his  part  of  the  compact,  subverted  the  fundamental 
ends  of  the  society  (a),  deUvered  the  community  over  to 

(a)  See  Ruth.  Inst  ii.  p.  416.— Defence  de  la  Nation  Brittanique,  p.  260. 
— Buchanan.  De  Jure  Regni  apud  Scotos.— ^Lex,  Rex. — Jus  Populi  Vindi- 
catum. 
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the  subjection  of  another  person  or  power,  or  openly 
abandoned  his  post;  because,  by  such  acts,  he  forfeits 
his  power.  A  prince  and  people,  at  variance,  are  in 
a  state  of  nature,  with  regard  to  each  other.  Subjects 
cannot  be  supposed  to  grant  to  monarchs  the  power 
of  violently  depriving  them  of  their  rights.  The 
people  may  resist  the  commencement  of  tjrranny.  K 
they  were  to  wait  until  the  tyrannic  objects  were  com* 
pleted,  no  people  would  be  secure.  Mere  errors  in 
government  are  not  sufficient  reasons  for  the  governed 
to  resist;  but  when  government  strikes  at  the  found- 
ation of  the  people's  rights  and  Uberties,  resistance  is 
not  only  lawful,  but  necessary  (a)  and  commendable. 
If  circumstances  will  permit,  the  people  should  first 
complain.  And  they  should  never  exercise  unne- 
cessary or  vindictive  violence  (6).  The  resistance  of 
the  people,  upon  slight  occasions,  cannot  be  justified 
by  any  view  of  expediency.  The  people  must,  in 
the  nature  of  things,  be  the  judge,  whether  the  poten^ 
tate  has  broken  his  trust.  It  is  a  groundless  objection 
to  maintain  that  this  power  of  judgment  may  be  abused* 
By  the  law  of  nature,  every  man  must,  in  the  exercise 
of  his  own  reason,  judge  in  what  cases  his  natural 
rights  are  infringed  upon.  This  arises  from  the  ne- 
cessity of  the  case.  And  there  is  no  such  thing  as  a 
right,  without  the  power  of  enforcing  it.  It  follows 
that  the  people  never  may  resist  the  civil  power,  pro- 
perly so  called ;  for  it  has  only  just  jurisdiction.  *  Civil 
war,^  then,  is  an  anomalous  term.   '  Intestine  violence'  is 

(a)  See  Burnet's  Hist.  Own  Times. — Mackenzie's  Jus  Regium,  pp.  95, 
and  122. 

(6)  See  Barclay  contra.  Mon.  lib.  iii.  c  8  et  16. — Bishpp  Bilson. — Brac- 
ton. — Fortescue. — Hook.  Ecc.  Pol. 
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a  more  correct  expression,  although  not  a  complete 
one.  The  jpeople  may  oppose  all  acts  which  the  civil 
power  does  not  include.  Deeds  of  unconstitutional 
oppression  cannot  be  acts  of  the  civil  power,  which, 
politically  speaking,  never  commits  injustice.  A  part 
of  a  state  cannot,  of  its  mere  will,  dismember  itself. 
Lastly,  to  interfere  with  the  discretion  constitutionally 
vested  in  the  political  governors,  is  unjust  rebellion. 

The  polish  kings  were  accustomed  to  sign  conces* 
sions  of  power  called  pacta  conventa,  providing  that  if 
they  broke  the  laws,  their  subjects  should  be  dissolved 
from  their  allegiance.  This,  however,  is  not  necessary, 
in  order  to  vest  in  the  people  an  ultimate  right  of 
justice. 

IX.  The  doctrine  of  divine  right  (a)  is  unfounded.  J^Sj^iS^^*"*' 
If  it  were  true,  it  would  not  justify  the  wrong  acts  of  ^^^ 
princes.  The  all-searching  eye  of  Philosophy  has 
lately,  amidst  her  enquiries  into  the  secrets  of  natural 
and  moral  processes,  not  forborne  to  lay  open  the 
mysteries  of  political  subjection;  and  we  are  no  longer 
accustomed  to  respect  the  sovereign,  excepting  as  the 
legally  constituted  leader  of  public  affidrs. 

X*  The  power  of  kings,  being  founded  upon  reason,  2SlS^ 


(a)  See  Paley,  book  vi.  c.  4. — Hutcheson  on  Beauty  and  Virt.  Treat,  ii: 
sec  2,  8. — Sir  R.  Filmer*s  Patriarcha. — Sir  G.  MackenEie's  Jus  Regium. — 
Augustin.  De  Civit.  Dei,  lib.  v.  c.  21. — Tertuii.  ApoL  contra  Gentes. — Bel- 
birmine  de  Laico,  c  6.~^Duvaliu8  de  Suprem.  Potest.  Rom.  Pontif.  p.  1. 
q.  2. — Burlamaq.  ii.  p.  44. — Graswinckelius  de  Jur.  Majest.  c.  1  &  2.—- 

Hesiod  m  Theog.  v.  96.— Horn.  II.  i.  v.  197.— Themist.  Orat  5 Plato  de 

Leg. — Dolman.— Godw.  Pol.  Just.  L  p.  2.— Ruth.  Inst.  ii.  p.  406. 
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should  be  treated  with  respect.  When  the  people 
have  appointed  a  sovereign,  he,  and  not  they,  possesses 
the  supreme  power  (o).  He  therefore  is  the  judge  of 
public  actions;.  The  security  of  monarchy  depends 
upon  the  justice  of  their  subjects. 

The  horrors  of  levelling  rebellion  excite  the  dread 
and  antipathy  of  all  well-disposed  men.  The  extrava^ 
gant  revolutions  of  the  restless  multitude  afibrd  no 
hope  of  social  comfort,  under  their  guidance,  even  to 
the  most  zealous  supporters  of  popular  dominioi). 
The  french  revolution  has  now,  for  many  years,  pass^ 
ed  away.  We  may  therefore  profit  by  the  unhappy 
events  which  it  disclosed.  A  political  dissension, 
which,  in  its  infancy,  was  approved  of  by  some  wise 
and  good  men,  produced  consequences  at  which  the 
least  humane  turn  pale.  Intestine  divisions,  which 
were,  possibly,  justifiable  in  their  origin,  far  from  pro* 
curing  repose  and  happiness  for  the  people,  led  them 
to  the  commission  of  acts  which  for  a  time  greatly  tar- 
nished the  honor  of  the  french  name.  A  country 
delightful  in  its  climate,  and  gay  in  its  manners^  was 
covered  with  gloom,  dismay,  and  blood.  A  nation 
proverbial  for  its  politeness,  was  governed  by  a  legist 
lature  of  ferocious  barbarity,  over  whose  debates  Mad- 
ness reigned.  Those  who  had  indulged  in  visions  of 
liberty  were  compelled  to  witness  scenes  of  turbulent 
and  unbounded  horror.  "  Blood !  Blood ! "  /^  Rapine  I 
Rapine! "  were  the  frightftil  sounds  which  every  where 
prevailed.  At  length  a  chaos  in  politics  ensued.  At 
length  the  people  sunk  under  exhaustion,  and  a  revo- 


(a)  See  contra: — Franc.  Hotoman. — Jumus  Brutus» — Sidney. — Milton. 
— Althusius. — Pareus. 
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lution^  which  was  continued  for  the  visionary  purpose 
of  annihilating  monarchy,  terminated  in  its  more  com- 
plete establishment. 

Pretended  love  of  liberty  is  continually  made  the 
pretext  for  most  disgracefiil  political  acts.  The  king, 
from  his  acquaintance  with  the  secrets  of  state,  and 
association  with  the  management  of  government,  is  less 
likely  to  be  fallible,  than  are  they  whose  ignorance  and 
violence  lead  them  constantly  into  caprice  and  tumult. 
All  governments  are  under  the  obUgation  to  punish 
traitorous  disturbers  of  the  public  order.  To  kill  the 
sovereign  power,  whilst  exercising  his  legitimate  sway, 
is  the  height  of  treason. 

Subjects  do  not,  by  rebellion,  lose  their  right  to  the 
protection  of  the  laws.  A  king  or  state  making  terms 
of  peace  or  compromise  with  rebellious  subjects,  is 
bound  to  dbserve  them,  unless  they  be  obtained  by 
fraud  or  unjust  terror;  for  such  agreements  imply  in- 
demnity for  the  past  (a). 

XI.  Patriotism  is  a  virtuous  attachment  to  our  ofpatriotfam. 
country.  It  is  approved  in  all  ages  and  nations.  It 
consists  in  our  obedience  to  the  moral  and  civil  laws ; 
in  our  readiness  to  devote  our  talents,  persons,  and 
property,  to  the  interests  of  our  coimtry,  rather  injur- 
ing ourselves  than  our  state;  and  in  the  love  of  ra- 
tional liberty. 

Every  subject  has  it  in  his  power,  by  patriotic  ef- 
forts, to  increase  the  happiness  of  his  country.  There 
is  no  individual  so  low  in  rank,  as  to  be  incapable  of 
practising  the  virtue  of  patriotism.     Nadir  Shah  was 

(a)  See  contra: — Boxhornius,  and  Lipsius. 
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once  so  pleased  with  the  dramatic  performance  of  an 
actor  named  Tucki,  that  he  promised  to  comply  with 
such  request  as  he  should  make  to  him.  The  comme- 
dian,  instead  of  asking  for  gold  or  power,  instantly 
obeyed  the  patriotic  emotion  which  agitated  his  noble 
breast,  and  availed  himself  of  the  happy  opportunity 
of  relieving  from  famine  the  inhabitants  of  Delhi,  who 
had  been  cruelly  confined  within  the  walls. 


(      '239      ) 
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OF  NATIONAL  CONSTITUTIONS. 

§  I.  A  NATIONAL  constitution  is  the  established  DeBniuonor 

AM*  aaatJoiialooiH 

fonn  of  governing  a  country.  stitution. 

II.  The  formation  of  civil  society  does  not  necessa-  or  the  mode 

•^  in  which  it  is 

rily  limit  to  a  few  individuals^  or  to  one  person,  the  '°"*»*'- 
possession  of  exclusive  legislative  authority. 

Nor  does  it  essentially  exclude  women  from  being  a 
part  of  the  legislative  body;  for,  in  a  state  of  nature, 
they  are,  when  single,  as  much  entitled  to  liberty  of 
action,  as  men ;  and  in  joining  civil  society,  they  have 
as  much  claim  to  suffrage.  If  it  were  contrary  to  the  na- 
ture of  civil  society  for  women  to  legislate,  they  could 
not  .become  sovereigns,  as  they  occasionally  do.  Com- 
pact only  can  exclude  them  from  a  share  in  legis- 
lation. The  dogma,  that  they  have  not  sufficient  rea- 
son for  the  exercise  of  sound  political  judgment,  is  an 
ill-natured  sarcasm,  too  obviously  false  to  be  worthy  of 
a  reply. 

The  same  reasoning  will  apply  to  those  civil  minors, 
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who  are  naturally  of  age ;  and  to  persons  not  possessed 
of  lands  or  houses. 

There  must  then,  first,  be  a  contract  to  join  the  so- 
ciety; and  secondly,  submission  to  the  restricted  form 
of  legislation,  before  any  less  number  than  the  whole 
of  the  members  of  the  political  body  can  enjoy  the  full 
civil  power.  The  compact  to  join  the  society  must,  in 
the  order  of  time,  precede  that  of  restricted  legisla- 
tion; but  both  compacts  may  be  tacitly  expressed. 
And  the  latter  may  immediately  follow  the  former. 

The  form  of  the  constitution  originally  depends  upon 
the  voice  of  the  community.  It  is  for  the  people  to 
decide  upon  the  poUtical  system,  to  which  they  are 
to  be  subject. 


kinds  of  CO- 
vcnunent. 


III.  There  are  three  simple  forms  of  national  go- 
vemment:  monarchy,  aristocracy,  and  democracy;  be- 
sides mixed  constitutions. 


Of  monaichy.  J  V.  A  monarchy  is  that  form  of  government,  in  which 
one  individual  exercises  independent  sovereign  autho- 
rity. Upon  his  demise,  his  power  is  usually  transmit- 
ted to  his  heir. 

In  order  to  constitute  a  monarchy,  it  is  not  sufficient 
merely  that  an  individual  should  be  at  the  head  of  the 
government.  It  is  moreover  necessary  that  he  should 
possess  the  most  essential  rights  of  sovereignty,  but  par- 
ticularly that  he  should  be  invested  with  independence 
of  action.  The  doge  of  Venice  possessed  the  shadow 
of  majesty,  but  could  scarcely  be  termed  a  sovereign, 
as  he  was  allowed  little  or  none  of  the  independence  and 
discretion  of  a  monarch.  He  was  not  permitted  to 
pardon  a  single  offender,  nor  to  leave  his  city,  or  mar- 
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iry  a  royal  plersonage,  without  the  licence  of  the  coun- 
cil; nor  to  be  free  from  the  supervision  of  the  mem* 
bers  of  that  council ;  nor  to  accept  presents  from  a  fo- 
reign monarch ;  nor  to  appoint  his  brothers  or  children 
to  office ;  nor  to  resign  his  dignity,  although  he  was 
always  subject  to  deposition;  nor  to  sign  or  seal  the 
letters  of  credence ;  nor  to  open  the  letters  from  fo-? 
reign  courts,  although  they  were  usually  addressed  to 
him.  To  crown  tliese  odious  disabiUties,  his  person  wasr 
always  subject  to  the  intrusion  of  the  state-inquisitors ; 
he  was  not  allowed  to  decide  upon  any  matters  of  state, 
without  the  co-operation  of  the  coimcil;  and  the  very 
constitution,  of  which  he  was  the  professed  head,  was 
termed  a  republic.  The  only  compensation  which  he 
received  for  these  deprivations  of  power,  if  compensa- 
tion it  may  be  called,  was  an  extraordinary  share  of 
outward  show,  the  cost  of  which  was  far  too  great  to  be 
defrayed  out  of  the  twelve  thousand  Venetian  ducats 
allowed  to  him  as  revenue.  Who  would  term  a  no- 
ble personage,  whose  power  was  so  much  fettered, 
an  independent  monarch? 

A  king  is  the  constitutional  superior  of  his  people, 
so  long  as  he  keeps  his  compact  with  them;  but  upon 
his  breaking  it,  they  are  upon  a  natural  equality. 

Sovereignty,  in  its  original  form,  excludes  an  implica- 
tion of  the  right  of  alienation;  but  the  people  may  ex- 
pressly grant  to  monarchs  a  full  power  of  disposing  of 
the  succession  to  the  crown,  either  during  their  lives, 
or  after  their  deaths;  as  such  disposition  is  not  incon- 
sistent with  the  nature  and  end  of  civil  government. 
But  plenitude  of  disposition  does  not  imply  a  pleni- 
tude of  uncontrollable  power;  and  vice  versd.  In  or- 
der to  explain  myself  more  clearly :  the  constitution 
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VIII.  A  democracy^  which  was  probably  the  iirat  ofdcmocra- 
kind  of  government,  is  a  national  constitution,  in  which 

either  the  greater  part  of  the  people  governed,  or  a  se- 
lect number  of  men,  freely  chosen  by  and  from  the  col* 
lective  body,  govern  the  state. 

In  a  democracy,  as  well  as  in  an  aristocracy,  if  there 
be  no  appointment  of  a  casting  vote,  the  majority  of 
voices  prevails;  and  upon  an  equaUty  of  numbers  no- 
thing is  done. 

IX.  A  mixed  constitution  is  that  in  which  two  or  ofmixedcon- 

,  stitutioni* 

three  of  the  above  forms  are  intermixed^ 

X.  The  people  ordain  the  mode  of  sovereign  suc^  ofregaimc- 

,  cession. 

cessioxi* 

Those  who  live  under  an  hereditary  monarchy,  will 
not  fail  to  estimate  the. advantages  of  hereditary  sue* 
cession.  The  certainty  of  the  successor  to  the  crown^ 
upon  the  death  of  the  sovereign,  is  an  important  poU^ 
tical  advantage.  Public  contention,  and  the  many  in* 
conveniences  of  a  regal  election,  are  avoided  by  this 
now  well-established  mode  of  dominion.  The  know- 
ledge of  hereditary  transmission,  is  endearing  and  use- 
ful to  a  sovereign.  The  most  flattering^  I  had  aknost 
said^  the  noblest,  feelings  of  mankind,  are  roused,  in 
the  mind  of  the  monarch,  to  acts  of  public  virtue/  by 
the-consciousness  that  he  will,  at  his  decease^  trans- 
mit the  splendid  honors  of  his  crown  to  his  natural 
descendants,  in  continued  succession.  The  system, 
besides,  secures  that  nobility  of  education^and  that 
respect  for  the  person  of  the  prince,  which  are  essen- 
tial to  the  glory  of  his  reign.  It  provides,  too,  that 
constitutional   stability,   which    tends    so   greatly    to 
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J)romot(B  the  national  improvement,  interest,  and  re- 
nown. 

The  rules  of  hereditary  succession  to  sovereignty  are 
the  same  as  those  of  descent  (a),  excepting  that  only 
the  eldest  daughter  succeeds,  instead  of  all  the  daugh- 
ters taking  as  co-heiresses. 

21?**"*"*^  XI.  In  France,  and  in  some  other  countries,  a  lawj 
termed  the  salic  law,  excludes  all  females  from  the 
throne,  chiefly  with  the  view  of  continuing  the  crown 
in  the  hands  of  the  direct  line  of  male  descendants, 
and  of  preventing  the  royal  lineage  from  imdergoing 
those  dismemberments  and  changes  which,  through 
regal  marriages,  attend  a  contrary  form  of  succession. 
It  will  not  escape  the  attention  of  the  political  philoso^ 
pher,  that  the  lines  of  Pharamond,  Pepin,  and  Capet, 
have  occupied  the  french  throne  for  the  space  of 
1400  years.  The  salic  law  is  so  called  from  the  Sali** 
ans,  whom  Mezeray  terms,  "  le  phis  noble  pewple  des 
Francois.* 

In  Prussia,  Spain,  and  Denmark,  the  females  are 
ineligible,  until  the  extinction  of  the  males. 

Of  despotic        "^'''    Governments  are  despotic,  when  the  legisla* 
governmenu.   |.j^^  ^^^  exccutivc  brauchcs  of  powcr  are  united  m.  one 

individual  or  body. 
In  a  despotic  monarchy,  they  are  united  in  one  person-— 
In  a  despotic  aristocracy,  in  several  nobles — 
In  a  despotic  democracy,  in  the  people,  or  their  re-* 

presentatives — 
In  a  mixed  despotism,  in  two  or  more  of  such  three 

forms  compoimded. 

(a)  See  ch.  iv. 
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A  despotic  govemmeiit  too  often  provides  for  the 
minority,  at  the  expence  of  the  majority.  Its  people 
must  always  labor  under  a  dread,  lest  a  sovereign, 
with  the  fearful  vices  of  a  Caligula,  should  succeed 
to  one  who  rules  with  the  admirable  equity  of  a 
Titus. 

.  Where  unlimited  political  power  is  confided  to  an 
individual,  there  is,  judging  from  the  general  disposi- 
tion of  mankind,  much  reason  to  apprehend  attacks 
upon  the  liberty  of  the  subjects.  Happy  are  those 
countries  in  which  some  salutary  checks,  useful  to  the 
X)eople,  and  honorable  to  the  sovereign,  are  imposed 
upon  the  supreme  governor. 

But  as  every  man  may  surrender  all  his  natural  liber- 
ty to  the  purpose  of  civil  government,  under  any  form,  it 
is  not  true  that  an  absolute  monarch  has  no  just  power, 
as  Aristotle  and  Locke,  those  illustrious  philosophers, 
have  maintained  (a).  And  that  great  benefit  cannot 
result  from  the  exercise  of  despotic  power,  is  impossi- 
ble of  demonstration :  it  may,  in  the  hands  of  a  Deio- 
ces,  a  Codrus,  a  Cyrus,  a  Charlemagne,  an  Alfred,  a 
Gustavus  Vasa,  a  Louis  XIL,  a  Muhammed  Akbar, 
or  a  Francis,  be  rendered  the  instrument  of  glorious, 
although  not  perfect  happiness. 

A  good  despotism  is  the  best,  because  it  is  the  most 
effectual,  government  in  the  world. 

Much  as  the  true  fi'iends  of  liberty  are  to  be  ad- 
mired, we  are  by  no  means  bound  to  follow  the  en- 
thusiastic notions  of  those  who  would  uproot  all  de- 
spotic governments,  upon  the  ground  of  their  absolut- 
ism.    Let  such  individuals  but  for  a  moment  consider 

(a)  Aristot.  Pol.  lib.  iv.  c.  10. — Locke  on  Gov.  book  ii.  sec.  90. 
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how  politically  impossible  it  is  for  a  sovereign  power 
to  be  established  without  the  popular  consent. 

A  despot  is  not  necessarily  a  tyrant,  as  he  is  com- 
monly supposed  to  be.  The  word  '  despotism  *  im- 
plies thai  form  of  government^  in  which  the  making  of 
laws  absolutely  depends  upon  the  will  of  the  monaich 
alone.  A  despotism  exercised  by  a  very  virtuous  man, 
is  productive  of  the  highest  advantages  to  the  society 
over  which  he  presides*  Justice  is  much  more  expe- 
ditiously and  uninterruptedly  administered  by  one  will, 
than  where  many  wills  are  consulted.  But  as  the  in* 
firmity  of  mankind  renders  the  possessioa  of  this  power 
dangerous  to  the  liberties  of  nations,  there  exists,  in 
many  countries,  a  rational  dislike  to  despotic  estab- 
lishments. 


Of  natrimo-         XIII.  Patrimonial  kine^oms  are  those  in  which  the 
***"»«•  sovereign  may  dispose  of  the  succession,  either  upon 

his  abdication,  or  death ;  but  they  should  be  entirely 
disposed  of,  and  not  divided  into  small  sovereignties  (a); 
for  kingdoms  are  indivisible  without  popular  consent. 
The  division  of  the  state  into  fractional  parts  is  by  no 
means  a  necessary  consequence,  as  Grotius  contends, 
of  the  appointment  of  patrimonial  monarchy. 

No  kingdoms  are  patrimonial,  but  those  which  the 
consent  of  the  people  has  made  so ;  and  then  only  to 
the  extent  conceded  by  them. 

The  people  ought  to  reserve  some  certain  mode  of 
deciding  disputed-patrimonial  succession. 

Of  elective  XIV.  The  two  eminent  advantages  of  an  elective 

sovere     ea.   jj^Qjj^j.^jjy^  ^j.^  ^j^^  (^^^  ^f  ^j^^  choice  of  the  pcoplc  be- 

(a)  See  contra: — Grotius* 
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tng  made  by  the  majority  of  them;  and  the  therefore- 
probable  wisdom  and  goodness  of  the  person  elected. 

We  may  class  amongst  the  objections  to  an  elective 
monarchy,  in  addition  to  those  suggested  in  the  eighth 
section,  the  natural  probability  of  undue  influences 
supplying,  in  many  instances,  the  place  of  impartial 
choice.  The  imperfections  of  mankind  will  too  often 
induce  the  elected  sovereign  to  regard  those  who  vote 
against  him,  as  his  enemies.  The  bad  consequences 
of  an  interregnum,  die  interruption  of  popular  avoca* 
tions,  and  the  many  litigated  questions  likely  to  arise 
as  to  voting,  are  evils  peculiarly  attending  this  kind  of 
nationdi  constitution.  The  tendency  of  an  elective 
government  to  popular  disturbances,  and  bloodshed, 
is,  of  itself,  a  powerful  ground  of  objection,  in  the  con« 
templation  of  all  peaceably-disposed  men. 

As  the  people  naturally  look  forward  to  the  time 
whai  an  elective  monarch  will  part  with  his  regality, 
and  become  a  fraction  of  themselves,  they  do  not  view 
him  with  that  awful  respect,  which  attends  a  sovereign 
for  life. 

XV.  Tyrannyistheuseof  sovereign  power  unjustly,  oftvranny 
and  contrarily  to  its  trust.  »ition. 

There  can  be  no  authority  contrary  or  superior  to 
the  laws  (a).  The  greater  part  of  the  public  has 
therefore  a  natural  right  to  judge  when  the  sovereign 
has  committed  a  fundamental  breach  of  his  compact; 
and  in  such  an  event  immediately  to  depose  the  usurp- 
ing power  (6),  and  abolish  or  modify  the  lately-existing 

(a)  See  King  Jas.  I.  Speeches  in  Pari.  1603  &  1C09.— Locke  on  Gov. 
book  ii.  sec.  199,  202,  206.— MiUar's  Hist.  View  of  Engl.  Gov.  iii.  p.  316. 
(6)  See  cb.  vl. 
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form  of  govemment;  for  if  one  party  to  a  pact  break 
his  part  of  it,  the  other  is  discharged  from  the  previ'^ 
ously-existing  obligation.  But  if  the  people  pass  over 
the  act,  the  waiver  confirms  the  sovereign's  subsequent 
dominion,  Monarchs  are  not  subject  to  be  disturbed 
in  their  sovereignty,  at  the  mere  pleasure  of  their 
subjects. 

The  people  have  also  a  right,  if  it  be  necessary,  to 
banish  their  head,  after  deposition;  whether  it  conrist 
of  one  person,  or  of  many  persons,  in  order  to  prevent 
future  usurpation.  And  they  may  justly,  for  the  same 
purpose,  prohibit  the  returning  of  their  late  governor 
into  the  country,  under  the  penalty  of  immediate  deaths 

If  it  be  obvious  that  their  late  chief  will,  if  permit- 
ted to  go  into  exile,  raise  a  sedition,  they  may  impri- 
son him.  And  if,  after  absolute  deposition,  the  de-* 
posed  power  wage  war  against  them,  they,  that  is  any 
one  or  more  of  them,  may,  when  attacked,  unless  re* 
strained  by  some  pubUc  law,  put  that  power,  whether 
consisting  of  one  person,  or  of  many  persons,  to  death, 
if  necessity  require  it,  in  order  to  prevent  future  oppres- 
sion and  injury.  But  it  is  unlawful  to  kill  a  person, 
for  acts  done  during  sovereignty. 

I  gladly  leave  the  subject  of  tyranny,  in  order  to 
treat  of  one  of  far-higher  interest. 

Comparative        XVI.  It  is  a  political  axiom,  that  all  civil  ffovem- 

advantage!  of  *  ° 

^dfofjo.     JMdt  is  instituted  for  the  benefit  of  those  who  are 
▼emmen        governed  by  it.     No  duty  is  more  imperative  upon  a 
nation,  than  to  choose  the  constitution  best  adapted 
to  its  circumstances,  and  most  likely  to  lead  to  its  pre- 
servation and  happiness. 

Every  sovereign,  however  absolute  in  bis  power,  is 
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but  a  representative  of  the  people.  He  is,  according 
to  proper  language^  not  their  master^  but  their  govern- 
or. Submission  to  any  control,  exceeding  the  end  of 
government,  cannot  partake  of  the  nature  of  political 
subjection.  Slavery,  therefore,  is  a  state  of  private 
obedience.  The  very  estabUshment  of  a  society  im- 
plies  a  state  of  freedom  in  those  who  institute  it. 

And  as  the  common  benefit  of  the  whole  is  the  ob- 
ject which  every  legitimate  government  has  in  view, 
it  becomes  not  only  highly  interesting,  but  also  ex- 
tremely important,  to  enquire  into  the  comparative 
benefits  and  inconveniences  of  the  several  modes  of 
government  established  by  mankind. 

And  first,  of  a  monarchy :  Its  advantages  are — its 
similarity  to  the  parental  authority; — its  unity,  and 
therefore  immediateness  of  judgment— its  consequent 
secresy,  decision,  dispatch,  and  military  strength — 
its  exclusion  of  contentions  (a),  intrigues,  and  ambi- 
tious attempts  in  the  state  — when  hereditary,  its  cer- 
tainty of  succession — and  its  identity  of  censure,  in 
cases  of  violation  of  treaties. 

Under  an  absolute  system  of  monarchy,  it  is  to  be 
feared  that  the  sovereign  will  be  ready  to  take  to  him* 
self  all  such  sources  of  comfort  as  he  can  secure,  at  the 
expence  of  the  community  at  large,  without  incurring 
the  probable  risk  of  losing  his  crown.  To  maintain 
him  to  be  infallible,  is  to  argue  that  men  will  volun- 
tarily protect  the  rights  of  others,  and  that  all  govern- 
ment is  therefore  unnecessary. 

An  aristocracy  is  liable  to  many  more  objections 
than  a  monarchical  government. 

(a)  See  contra:  Aristot.  Pol.  lib.  iii.  c.  16. 


850  OP  NATIONAL  CONSTITUTIONS. 

Hereditary  nobility  seldom  carries  with  it  the  stimuti 
to  the  attainment  of  very  high  intellectual  powers. 
The  natural  cupidity  of  men  will  cause  them  to  con- 
sult their  own  enjoyment,  at  the  expence  of  the  other 
part  of  the  community,  thus  defeating  the  end  of  their 
appointment.  In  an  aristocracy,  there  is  also  much 
probability  of  internal  dissension. 

An  aristocracy,  as  it  consists  of  men  of  education, 
and  therefore  probably  of  prudence  and  reflecticm,  is 
generally  the  most  fit  to  mature  the  plans  of  the  law; 
and  to  discover  the  modes  by  which  they  shall  be  car- 
ried into  execution. 

This  form  of  constitution  is  in  general  less  aoceptafole 
to  the  people  than  a  despotism.  They  find  it  more  con- 
ducive  to  their  interest,  to  have  one  monarch,  than 
several  absolute  governors.  We  cannot  then  wonder 
much  at  the  danish  revolution,  which  abolished  the 
senatorial  prerogatives,  and  vested  in  Frederic  IIL 
despotic  sway. 

Without  noticing  the  natural  impossibility  of  a  large 
number  of  men,  subject  to  the  contingencies  and  ever- 
varying  circumstances  of  life,  attending  in  popular  as- 
sembly; the  consideration  of  the  neglect  of  labor,  and 
therefore  the  loss  of  property,  which  would  attend  the 
constant  assembling  together  of  a  strict  democracy, 
immediately  satisfies  us  of  its  inaptitude,  and  of  the 
very  short  existence  which  it  would  have  amongst  any 
people;  even  if  its  debates  were  always  most  circum- 
spect and  moderate.  And  if  it  were  convenient  for 
them  all  to  assemble,  the  perpetual  agitation,  caprice, 
delay,  publicity  of  proceeding,  want  of  order,  ambi^ 
tion,  and  discord  incidental  to  a  congregated  mixture 
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of  meni  would  soon  show  the  necessity  for  a  more 
limited  attendance. 

A  democracy  is  generally  the  most  fit  form  to  fix  the 
objects  and  views  of  the  law,  as  it  is  usually  actuated 
by  public  spirit  and  patriotism. 

There  is  no  argument  more  conclusive  against  un- 
qualified popular  government^  than  that  of  Lycurgus: 
that  the  trial  of  the  democratic  system  in  a  family^  is 
a  su£Bcient  proof  of  the  superiority  even  of  oligarchy 
to  it. 

Where  the  above  three  forms  exist  aggregately,  the 
mutually-resisting  power — the  mutual  ability  to  check 
any  innovation  attempted  by  the  other  two  branches, 
is  productive  of  the  happiest  and  most  lasting  results. 
The  negative  power,  possessed  by  each  branch  of  the 
state,  of  rejecting  the  will  of  the  other,  restrains  any 
invasion  upon  public  liberty  or  happiness,  attempted 
by  the  other  two  parts,  or  by  either  of  them.  In  such 
a  form  of  government,  the  balance  of  power,  and  the 
balance  of  interest,  should  be  most  carefully  pre-^ 
served. 

The  Cretan,  the  lacedemonian,  the  Carthaginian^ 
the  roman,  and  the  Venetian  commonwealths,  although 
they  have  been  sometimes  considered  democracies^ 
more  or  less  exhibited  a  compound  of  monarchical,  aris* 
tocratical,  and  popular  power.  Crete  was  anciently  a 
kingdom*  The  Cretans  afterwards  had  their  cosmi^ 
and  their  coimcil.  The  offices  of  the  lacedemonian 
kmgs,  ephori,  and  senate,  were  sunilar  to  the  kings, 
lords,  and  commons  of  some  present  countries.  The 
lacedemonian  state,  it  will  be  remembered,  retained 
with  grandeur  that   form  of  government  for  seven 
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hundred  years.  Although  the  adinmistratk)n  of  the 
civil  power  of  the  Carthaginians  savored  of  oligarchy, 
yet  they  had  their  kings,  their  ephori,  and  their  sena- 
tors. The  government  of  Carthage  precisely  resem- 
bled  th^t  of  Lacedemonia,  excepting  that  the  choice 
of  their  kings  and  ephori  was  of  a  different  form. 
The  Carthaginian  empire  was  great— her  power  was 
grecian-Uke— her  riches  persian-like.  She  was,  in 
general,  remarkably  free  from  sedition  and  tyranny. 
For  many  himdreds  of  years  her  character  was  mighty. 
In  hardiness,  splendid  as  she  was,  she  is  said  to  have 
surpassed  all  other  powers.  And  even  when  the  bit* 
ter  ravages  of  Rome  had  rased  her  fortresses,  and  de^ 
prived  her  of  her  weapons,  with  a  wonderfiil  and  most 
exemplary  intrepidity,  which  cannot  be  too  highly  com- 
mended, she  faced  the  extreme  necessities  <^  war,  and 
defended  her  Uberty,  so  dear  to  her,  until  Scipio  at 
length  tearfully  snatched  from  her  magnificent  brow, 
that  laurel  of  independence,  which  so  long  had  added 
grace  to  it.  We  find  the  government  of  Rome  com- 
pounded of  consuls,  senators,  and  people.  Venice  waa 
governed  by  a  doge. 

General  rules       XVII.  This  chapter  cannot  be  better  concluded, 

bywhkhthey  *  ^  ' 

m^  asccr.  (j^an  by  stating,  in  a  summary  manner,  the  rules  which 
must  be  always  observed,  in  arguing  upon  and  deter- 
mining the  comparative  advantages  of  the  several 
kinds  of  government : — 

I.  Every  man  naturally  desires  the  greatest  possible 
gratification  of  his  will.  But  as  a  man's  desires  can- 
not be  fully  satisfied,  unless  all  other  men  act  conform- 
ably to  his  wishes ;  every  man  will  endeavor,  by  all  the 
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influence  in  his  power,  to  render  others  subservient  to 
those  wishes,  without  a  proper  regard  to  their  enjoy- 
ment and  natural  rights. 

S.  As  no  limits  can  be  prescribed  to  the  natural  de- 
sire of  enjoyment;  neither  can  any  boimds  be  fixed  to 
the  exercise  of  the  means  which  will  be  made  use  of, 
to  attain  the  end. 

S.  Men  will  not,  without  the  fear  or  infliction  of 
pain,  surrender  their  natural  gratifications.  They  will, 
upon  the  contrary,  avoid  what  is  painful  or  disagree- 
able to  them. 

4.  Strictly  absolute  power  therefore  immediately 
tends,  not  only  to  deprive  others  of  the  general  sources 
of  enjoyment;  but  also  to  subject  them  to  the  severest 
pains,  for  disobedience  to  the  unlimited  will. 

5.  Every  man,  over  whom  such  power  extends,  is 
involved  in  the  obedience,  and  is  therefore  always 
liable  to  suffer  under  its  exercise. 

6.  Exact  equality  of  power,  in  two  or  three  separ-. 
ate  branches  of  government,  cannot  be  ascertained  by 
9^ny  criterion;  and  its  discovery  therefore  is  not  to  be 
expected. 

7.  The  idea  of  equality  then  being  chimerical;  an 
inequality  of  power  must  be  presiuned,  in  the  two  or 
three  constituent  parts. 

8.  The  strongest  power  will  naturally  always  endea- 
vor to  gain  ail;  accession  of  strength,  and  eventually 
to  annihilate  the  weaker. 

9.  Inequality  of  power  then,  in  such  a  case,  contains 
the  seeds  of  destruction  of  the  system  existing.     . 

10.  The  talents  or  virtues  of  men  in  government,  at 
a  particular  period,  form  no  certain  guide  to  judge  of 
what  will  be  the  merits  of  their  successors. 
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11.  If  there  be  three  parties  to  the  govemment, 
each  completely-powerful  in  itself,  it  may  be  rational- 
ly anticipated  that  in  the  course  of  time,  and  at  a 
favorable  opportunity,  two  of  them  will  combine  and 
abolish  the  third. 

12.  The  varying  circumstances  of  things  should 
always  be  considered  in  the  establishment  of  a  political 
state. 

13.  Tlie  pure  and  continual  admixture  of  the  three 
disjunctive  forms  of  govemment,  is,  for  the  reasons 
above-assigned,  impossible. 

The  premises  then  justify  the  conclusion,  that  it  is 
only  by  curbing  the  power  of  the  parties  to  the  state, 
by  mutual  and  efficient  checks,  that  completely  good 
govemment  can  be  established, 

15.  The  body  so  employed  to  check,  must  have  a 
power  fully  sufficient  for  the  purpose. 

16.  Its  interest  must  be  the  same,  or  as  nearly  as 
it  is  possible  the  satne,  with  that  of  the  community. 

17.  As  the  community  at  large  cannot,  for  die  rea** 
sons  in  this  book  before  assigned,  act  deliberately, 
their  representatives  must  act  for  them. 

18.  The  quantum  of  power  to  be  checked,  ia  so 
nmch  as  those  who  possess  it,  are  liable  to  nuaapply 
to  private,  instead  of  properly-political  purposes^ 

19.  The  shorter  the  time  is$  during  which  the-  re- 
presentatives enjoy  their  power,  separately  from  the 
community,  the  less  likely  is .  their  misapplicatioa :  of 
it.    But^ 

20.  The  pieriod  of  representaitive  duration  should 
be  that  which  is  liaUe  to  the  least  political  inconve- 
niences. 
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CHAPTER  VIII. 


OP  SOVEREIGNS,  PUBLIC  OPFICERS,  &c. 

4 

§  I.  THOSE  who  are  best  qualified  should  be  oftheirquaii- 

ficatioiM*  and 

chosen  to  elective  offices.     Men  should  not  desire  ggeraidu- 
places  for  which  they  are  not  fitted.     It  is  clearly  con- 
trary to  the  public  interest  to  sell  the  departments  of 
public  trust,  or  to  obtain  them  by  any  other  corrupt 
means. 

Sovereigns  and  public  ministers  should  perform 
their  trusts  as  much  as  possible  for  the  national  good 
intended  by  their  appointment^  and  not  with  any  sor- 
did motive.  They  should  not  render  their  employ- 
ments the  instruments  of  corrupt  gain.  They  should 
inflict  upon  none  needless  severities.  In  dispensing 
honors,  rewards,  cmd  offices,  they  should  purely  consult 
the  good  of  their  community.  They  should  be  faith- 
ful to  the  laws  and  their  trust,  competent,  diligent, 
impartial,  well-informed  and  dexterous,  courageous, 
dignified  and  firm,  candid,  consistent,  prudent,  free 
from  obstinacy,  and  devoted  to  the  public  benefit. 
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'  <  Infetior  oSSeen  should  obrjrthev  mipBfior^<eKC!i0|^ 

ing  in  things  clearly  and  indefensibly  ^)ti^  «tiuibt/ib 
!  Power^  Tirtuey  and  ivisdonii  are  the  •thifie'  ^^&at 
essentialities  Qf  government.  The  h«pjAieBA»ittitf  0^ 
<if  the  people  a^e  the  best  proof  of  thjeigt>odttM^ii.M 
talents  of  tlie  aninisters  of  a  state.  ■  ^  V^A:^^^Tmitkl^ 
brilliancy  of  the  government  principally  dependft^iniis 
I  'The  administrative  branch  of  poweridiooUlli¥lc[is- 
tinguished  by  prudence, — the  military,  l^^btiwerj^ 
the  fiscal,  by  honesty-^-thejudicial^by  jtutuseit.'^^^' 

or  the  rights  II.  Having  before  treated  of  iaovereign  muiwti  ^ttiflL 
prerogative  (a),  it  will  not  be  necessazy  :tq«iiipli%iu^OB 
the  kingly  office.  The  rights  of  a  manaiieh  8ib:94  oi 
-,f,Xo  all  such. powers  as  his  office  nec^i^aaidlytfaiqAes, 
j^d  as  s:re  consistent  with  the  0€»istitii[|k)ii;i9fitiif  ^amm^ 
try  of  which  he  is  the  governor.  TjiieiabjeietUifrsihni- 
reignty  being  the  benefit  of  the  state,  it  generally 
ittdudes  whatever  is  necessary  for  }diat«ead/i  flUis, 
by  his  magistrates,  the  administratloit  .-of  t1 
cnminallaws.  He  has  thecomniandiofMidl* 
and  places  within  the  stater^ '  /'' (|  '^fn  ')/«ii  Hsiici 
-•jTo4iuch  prerogatives^  or  disp^nsing^^pdiiiensliaB  dUb 
vested  in  him  by  <  the.  laws;  to:  dbei&ithfid&vfabA* 
eace  ^and  ready  respect  of  his  salj^ls^  nn^it^ttinr 
conoperal^ny  in. aUhb lawful  oopvBB^Qidbj  uh  ImB  :id 
-  To  sacred. invioIabiUty  of  person^  .  T^e  Boveitfipi 
isithe  society  personified;  and<8hould.be  place4ialiMe 
the  apprehension  of  personal  danger^f  i  StateiriiocmU 
not  exists  if  kii^s  were  subject  Uy  the  (malieio\0(/0iil^ 

■()::'  '•■■■   .-"n  •;•  .•  ••'     'i»v«        iHi'-ribii  iiiiO 

(a)  See  ch.  iii. 
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fmgtBf  or  eiipricious  attadu  of  every  dissatisfied  in- 
dtfidualf  or  seditioiu  ma]-content 
.  To  sdperiority  Of  er  penal  laws.  A  soyereign,  poUti- 
eaOjr  qpeakingi  has  the  power  of  preyenting,  but  not 
of  doing,  wrong.  In  him  are  vested  the  irresistible  ex- 
eicise  of  all  the  fiinctions  reposed  in  him  by  the  con- 
stitution* 

The  king  is  generally  the  fomitain  of  justice,  proper-* 
ty,  and  honor* 

Subjects  are  bound  to  obey  a  king  ele  faciOj  mani- 
fcMy  exercising  the  rights  and  duties  of  sovereignty  (a). 
Odierme  there  would  be  endless  bloodshed.  To  con- 
ink  the  tranquillity  of  the  country,  must  be  presumed 
to  be  the  most  ardent  wish  of  the  real  sovereign. 

lie  law.  from  motives  of  political  necessity,  some- 
penmt.  the  divorce,  of  monarch.,  for  cau.es  in^ 
snfficient  for  the  purpose  in  private  cases. 

IIL  A  good  and  talented  sovereign  will  reign  over  ^^J^j^ 
Us  snbgects  according  to  the  laws,  upon  which  his  au^ 
Ikority  dep^ids.  It  is  not  contemplated  that  a  king 
shall  have  the  power  to  do  harm  to  the  community. 
He  will  aoquire  the  knowledge  of  useful  government, 
and  watch  over  and  advance  the  prosperity,  security, 
aail  glo(ry  of  all  his  subjects,  to  the  utmost  of  his  pow- 
er: and  for  this  purpose  maintain  honorable  peace; 
taoAat  into  prudent  treaties;  practice  justice,  mode- 
ration, and  valor;  select  good  and  wise  ministers; 
beeome  acquainted  with  the  constitution,  real  con- 
dition, and  circumstances  of  the  nation;  promote  so- 
dal  harmony;  provide  for  the  popular  wants;  encour- 


(c)  Seecontn:-— Turnb.  Hein.  iL  sec.  228. — Sydney  on  Gov.  c.  iil  sec.  35. 
of  Hen.  VII.  of  England. 
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agie  in4u6try  and  pppulatiqn;  rewajrd  pf^oUo;  iml 
learned  men;  remedy  all  imperfections^  inquiry  iato 
alleged  abuses  within  tbe  scope  of  his  royal  gmmUQ^f 
tion;  ascertain  the  defects  of  the  laws;  and  ^moati^ 
leMgion,  uK^ality,  and  useful  education:  ci^jmd&tmif 
the  happiness  of  his  people  the  suprewe  law  of  the» 
state;  regarding  his  crown  as  the  glorious  gift. .oif.  his 
people^  rather  than  as  inherently  derivative :  from* 
his  ancestors;  and  desiring  the  happiness  ol:  hi&ifSiV^ 
jectSi^  in  preference  to  the  gratification  loi  hi»  pffiyi4» 
ambition.  He  will  not  fail  to  lay  out  the  tm^. af^inri 
tended  by  the  legislature.  He  will  prptect.  eyevjf  ^v^ 
ject  from  injury  and  wrcHig;  so  as  such  defence  doi  Wt) 
more  haim  than  good  to  the  state;  will  prem»t  Hm^, 
spread  of  obviously  wicked  notions;  aiid  wilVus^xlik) 
prerogative^  on  all  occasions^  for  the  public  beiiefif|^| 
He  will  always  deign  to  listen  to  the  respectful  j^nih 
plaints  of  his  subjects^  and  be  accessible  to  th^n.  |{e>. 
witt  be  just^  merciful^  virtuous^  generous,  and  aoocnni 
plished;  overcoming  his  passicms,  and  dispwwsfcgcar 
prices  from- his  mind.  He  will  ensure  thee^teem^c^, 
foreign  states^  by  observing  international  lawj  faiUH? 
tvHy  keeping  his  public  pacts,  and  undertakil^g  .03E^« 
just  enterprises  against  enemies*  Possessipg .  z^fiacjA^j 
courage^  he  wUl  pursue  undauntedly  that  whioh^i^  nirH 
tuous^  ^.(^ 

Kings  are  not  bound  to  omsfdt  any  perspiis  as.tq^ 
the  exercise  of  their  power.  Sovereigns  were  aoirirt 
ei^ly  chosen  for  their  integrity  and  talents.  This 
consideration  should  lead  them  to  pursue  such  eon* 
duet  as  will  render  them  beloved  by  their  subjecta^j 
contemporaries,  and  posterity.  Happy  will  be  the 
children  of  nations,  if  tiheir  monarcbs^i  in  imitating,  the 
inviolability  and  splendor  of  Deioces,  will  also  remem* 


PUB1UR3  wnastLBi  &c.  jMtf 

vatled  Inm  to  the  then-ne w  kingly  office.  '       '  *  * 

lJttii««d  sovereigns  fbrf^  their  ^a#!iy  tf  th^'grdss^ 
If  Mud  <«pj^%  violate  lli^  Kmit&  piesetibed  to  tllem'  1^ 
^eimdtfiltttkiii; 

Subje6ttt  ane  ^  Taintoudy  and  o^{k)<fitel)^c<^i6titui6e<iv^ 
tlMttb6'biMt'kil%  cMtiot/with  reason^  expect  to  ple{^M»i^' 
lAI'Kcr  ia«}eetli.    fWriotism,  tli^riglrthes^,  aftd  g«b*^ 
tl^,  M#e  qriaMe^r  irhleh  will  hot  fail  to  endear  ft  abt^ 
reign  to  that  portion  of  his  {>eopley  #tiOder  festeeni  tf6fiB> 
fett  lifXMlr  hiM  ^ly .    We  are  told  by  Xehtipbfoil;  thai 
GtriOs^ielldbited  in  his  Izfe  k  noWt  pattern  of  tti6dera^* 
tk>A,  i^h  ^b  hope,  that  the  hti^t  escAmple  of  iSiW 
jj^hce,^  'pfb&  vfid  his  Olm  ttiastery  might  eaiide  th^  p^^ 
pte'  f ^  ia^fX^  his  temiperahce  and  other  virtneiji^  td 
tb«  bo^MiAr  of  tb^  king,  and  to  the  advalitftge  of  the^ 
sMe.    TMb  eondttct  was  founded  upon  the  deep^i^ 
ktim^fidg^  of  maAltiAtd.    We  find  the  most  unimt)oft:^ 
aift  fS^y oM  #faieh  a  monarch  sets  to  his  people,  oftett 
eagerly  imitated,  merely  upon  account  of  the  illi!i^^ 
triiMift  stiflttion  Of  Ihe  mdividual  tfho  has  established 
thMr.    Vibfw'tatich  miore  should  the'  isnpresisive  e!xam-^- 
pft^*^  a  trufy  noble  prince  be  followed  by  hii^  suH^ects ! 
How  much  more  eager  should  they  be  to  imititte  d 
pattern  of  exceMent  conduct,  s^t  before  them  by  a 
sl^tetei^;  Ito  the  highest  degree  Worthy  of  their  Oftte- 
dii»lkO^  todregld^dr 


-  ♦  • 


IV.  '  'A  sMveme  power  cam^t  fimit  its-  potei^;  or  sovereigns 

*  *  *^  •'      generally. 

For'ai'man  to  cMtrol  hiis  own^^  authority,  i»  afn  ab- 
surdity.    ' 
•No  swet^igny  hoWevfer  abscfcite,  has  ttri^ttOaH- 
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ei^ate  or  divide  hi8  kingdom^  without  the  popiili^JcocH^- 
8ent{a).  Kings  are  always  subject  to  the  law9  of  tuai^ 
ture. 

.  If  circumstances  ever  justify  the  trial  of  Mngs^  it .  c^n 
only  be  by  the  cool  tests  of  reason  and  truth«>  Fcjw^ 
indeed^  are  the  instances  in  which  passion  has  not  had 
t^e  ascendancy  in  proceedings  of  such  A.natuire.  /A 
king  is  very  differently  circumstanced  firom.an.ordiDA* 
ry  individual.  His  punishment  usually  produces  thosi^ 
consequences^  which  are  to  be  justified  only  upon  &^ 
highest  ground  of  public  necessity.  .  ,  • 

The  royal  power  is  supreme,  and  is  not  to  lie 
overthrown,  by  private  attempts.  This  principle. is, 48 
ju$t  as  it  is  convenient.  In  the  monarch  are  .veift^ 
the  political  understanding,  and  the  political  willt  .Ife 
should  have  negative  power  against  the  resolutions  f^. 
the  parliament;  but  not  power  to  alter  the  etatut^ 
Hia  executive  authority  should  be  absoluie..  .{}^. 
ought  neither  to  debate  in  parUament,  nor  to  :propQ9^. 
new  laws.  Unlimited  power  is  not  essential  t(^  regal 
greatness. 

It)  is  the  duty  of  the  state  to  take  care  that  th^  iden-r^ 
tity  of  the  monarch,  and  the  rules  of  regal  succesaionif 
shall  be  clearly  defined ;  so  that  no  subject  shall  havi^^ 
reasonable  cause  for  doubt.  ,  ,1 , 

Sovereigns  should  not  be  imjustly  or  ungeneroualy 
vilified  after  their  death;  but  their  characters  are  then, 
subject  to  just  censures  for  public  misconduct^  the  po- 
litical relation  being  determined  by  their  death.  But 
good  subjects  will  rather  err  on  the  side  of  admioart 
tion,  than  of  opprobrium.     The  difficulty  of  reignii^ 

(a)  See  contra: — Spav.  Puff.  ii.  p.  223. — Burlamaq.  ii.  p.  215. 
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-vHn  iiidiiciie  jui^  men  to  make  Hberal  idldwaiices  foi^  tUd 
firaltff  of  government. 

A  man  is  not  at  liberty  to  use  forms  of  worship  with 
tbg^Eurd  to  a  king  (a).  To  them  the  eternal  Deity  only 
is'eikitled* 


1 1 


▼erning. 


'  V.  The  art  of  goyeming  can  scarcely  be  said  to  colli-  Thtt^otgo, 
sistof  M6re'thah  the  application  of  the  duties  of'k 
mttn  in  private  life  to  the  affairs  of  the  state.  The 
^loiriduii  things  accomplished  by  a  sovereign^  wiH,  it  is 
true^  be  in  proportion  to  the  richness  of  his  talexH^s: 
tiie  good  things^  however^  which  he  does^  will  be  j^ro*- 
portioned'  to  the  amiability  of  his  heart.  Often  does 
Histdry  fecord  the  dignity  of  conduct  of  those  who 
hAte  bten  elevated  to  the  head  of  governments^  from 
l)ie  inferior  rank.  This  would  be  a  sufficient  ptobf, 
if  pr6bf  of  so  clear  a  principle  were  wanting,  that  good 
setafse  and  justice  are  the  first  requisites  in  governing  a 
dvil  body.  Candor  compels  me  to  make  the  painfid 
lidadssion/  that  the  continued  separateness  of  rank  of 
monarchs,  has  often  led  them  to  the  commission  o>f  un^ 
kind/  eaudf  if  I  may  so  speak,  of  unjust  acts.  Far, 
however,  be  it  from  me,  to  lay  down  the  application  of 
Aid  faiet  too  broadly,  or  to  allege  it  in  support  of  sxi 
elective  form  of  government. 

'^So^ereign  power  being  instituted  by  the  citizens,  for 
die  cKmimon  goody  and  not  for  individual  gratification, 
eatt'  jubtly  be  exerted  with  reference  only  to  the  well- 
fafe^  of  the  'commtmity.  In  this  plain  proposition  is 
developed  the  sublime  secret  of  great   and   useftil 


If  every  monarch  would  constantly  follow  the  pure 

(a)  See  Herodot.  lib.  vii.  sec.  136. 


fimit.af  the.  Iwm,  inalead  of  merely'  comjpljpngimi^ 
tibeir  l^tter^  the  safety  and  happiiiefiftefn&ltioiwwoiul^ 
]^  incopi/seiYaUy  promoted^  Kings  vmiUtlieDidisimai 
fifpip.tbeir  lAiads.  ihe  l^LOipe  oi  isidvifpng  those .f>€9liciai 
gratificatioDB  which  cannot  be  attained  but  at  4^18  esh 
pense  of  their  subjects^  and  therefore  Ho  >liie  vegrettvf 
0Qied  men.  The  pubtic  benei^t  would  tihan  j^iw^croH 
pulpuety  regarded^  tbjat  die  lifting  iaterestiof  irach  »> 
tie^  woiUd  be  jtlie  dearest  wish  of  the  iapp|fl^ac|Ai»}iealrk 
Avarice  w:puld  be  the  last  desire  of  hia'i^eUeijptin^ 
!Ckf»?ce  woidd  be  known  to  him  onj^  in  word»  Mfin^e 
jixaii^es  <ff  other  men.  Honors  a^d  foSSifm  wkx^Jbf 
(^tribi^ted  wijtfa  ju^stice  ai}4  cwJticHd*  l?h^;gQdA  ^lAiiiM 
^lisayei  be  rewarded^  The  wicked  vo^  tufimfm  b# 
polished.  Sedition  agamst  j^atems^eharacterised  byi 
irUitue  wmld  be  well  repressed  by  pQwi^  QopK>km&af 
tk<sir  ffsn  ii^^^iy.  But  wby  do  I  spe^ik^  o£  aadijtifiM 
jlgignst  tb<9  sway  of  i^  gpod  and  uaefii}  ili$M#ehyia9i]| 
itSiiC»«i)imi88ion  wene  possibly  aimdsibjI^tblesilingi'Wfai^ 
i^;.4Affii4es  ^Yer,  tbe  iwd?r-BeeavAe  I  imea  fsmfyf^$ 
Qmvin(»A  tii»at  to  reigo  with  iiprigbt»e/H^  ii^  P^  lib 
luijis  ti>  pkase  tke  people.  The  .very  inflejwifeBit|a»flf 
^^f^m,  whkh  pixM^uretd  for  Amtides  a^ioat^^imibfe 
^^%  .con/^igo^^  him  aftejn^ar^s.  to  tbei  psiNiItiri^f 
banishment.  ;;..  u"    ><;;.» j>  •; 

Tbi^fiicien^e  of  knowing  men  is.  of  itbif  ^^k^imr 
pi9i4M^e  to  a  monarobt  ss.it  enaUes  him  to«diapoaei«iC 
ibfim  tA  jfch^  b^e^  advantage  of  the  st^,  byiapplyiiig 
t^eir.  rf^specl^ve  liaJents  to  t}ie  s>t|ii|i$ipn8  |o  whieb^^NQl 
4D^.b^t ,a4«^pt^d*  i   ^         .j.(    (rxi. 

It  is  indispensable^  in  a  plan  of  good^gOMenuMiH^ 
ti>/.6ejlectr  notpyilyj^^t  #pd  able  ,men»i  iq  fill  the:  futdi^ 
offices,  but  also  9iich  as  are  w^U  affected  towank>tlie 

;».»■•   -..i'  ■';  )'"j:    '     -.  i     (iit  ii-- 


PUaUO  >  OFFRSBRSi  &c.  S<^ 

MgAttulbndrHhkb*k  M'dieir  Imm^^  sujpport  m4 
fiatnmted*  • '  i£tWy  Im* in  ipiineiple  opposed  to  ^«taM-4!f 
4faey>iiiaTO)a^  gtixwg  ^flKke  t6  them-*tf  l9iey  iiisife  even 
4ijiltib<antqpfltfayixw«rdtf  tbeiii^  th^jr  will  ft^eqdenfljr 
IU6  tiKnr«xic#tU>n8^«aAer  iseoretfy  or^^penly,  ttyundeis 
inne.the  estabHshm^itsiirliieh  tbejr  cmaceiT^  to  beolN 
jectionable^  «sd  in  the  end  to  substitute  those  to  wfaidi 
Acy' Jaae 'AtlackewL  Important  politvoal  changes  are 
fltenfiefflicttd  by  meant  apparently  ina^ifieaiM;}  and 
bi)nidegTeei»  almost  imperceptible. 
jtPoEtkaleoirtenticHis  between  thetrich  aad  the  poor^' 
drionld^be  Aisobject  of  deep  attention  in  the  monarcfa^e 
ttdndi'  He  should  first  have  recourse  to  all  the  pallia^ 
tiviea.  wfaidh  aie^  likely  to  redress  the  evil;  If  they  ia^ 
hcJ  has  no  choice  but  to  resort  to  force.  He  must 
ao^^Ljfirott'Afieeiiiigtof  timidky,  allow  the  state  to  fatt. 
He'rimst^  reiKfft  to  that  exercise  of  imperial  powev, 
#hiclv-tb0iigh  painful  at  the  moment  of  inffiction,  is 
essential  to  ultimate  tranquillity.  The  rich  must  not 
dfaqMistp  eirev  the  poor :  the  poor  must,  with  beccdsiing 
Usmtt^y^  respect?  the  rich*  Both  should  so  use  their 
slatMis'aa  to  produce  general  good.  These  evila^  like 
aft  isthersy  a«e  mudi  sooner  checked  in  their  beginning, 
ifaaa-'aftet  their  advancement:  it  is  easy  ta  extingiilidi: 
a  spark,  but  difficult  to  put  out  a  flame.  C«to,  wiA 
•w  eyeJcC  iftoopfaesy  peculiar  to  wisdom,  saw  that  de>- 
stMStMHi'of  the*  roman  commonwealth'  which  origin^ 
attd  w  the  reeoiicilenieiit  by  Gsesar,  of  Poinpey  and 
CMssttSi  It  is  a  mark  of  great  skill  to  detoct  evils  tit 
dieir  bud:  it  is  a  sign  of  great  wisdom  instantly  to  take 
pfeeautionaty  measures  against  them.  "It  is  liecessdry 
ftthiuprkicel  reghant  not  only  to  know  the  ends  of*  his 
gii^nkineiity  but'ako  to  be  well  acquainted  witlx  tftfe 
means  by  which  those  «ids  shaH  be  accomplished. 


i(^jto.;P)Qfusi})l^  fiaaQ«i»JUyi*li  tboUsaiiidiroIuines.  I  3^ 

cient  to  state  th^  gen^^l:  pcmciplefit  vlftm  mlmh  Ike 
(§9i»i0tT^f4siiim^m^sAhe}&mid9d^   ••>!.    .v>  nvi    i 

ofregmte.  ,j,,  ..yj^  .T,t^^. righto iof  rege^lt8:a^^  thoiaaneiastdiosteof 
i<^B^enQign3k  Qxc^ting  «0:  fw  as  they  are  luAkedibfihe 
tj-^tate^.;  '  ■-!.-.=  /i:;-.  hi   i--i>-it 

^.Hi'.3'beiv;diA$ieflare: — ^To  subioit  quietly  tothe'linita- 
,itio9^.i9iCv power  oord^iQ^  by  the^ocmsfitiilingrtbDdy^ito 
iil?ff&na  fil;4be  dutiiep  of  a  soyeffeigiif.abpTfii  stated; 
,  Tjlf^i  tQjEiqrren^r  tb^ir  power  when  il  is  legaltytdeler- 

'irnWi^l^H^^'  mother,  of  a  laatly*deceMed<k]]ig j]&«n* 
>  fim^^  the  state  ^.  gpyepied^  as  dqri^  a  minority^  by 

/....-.  •  •   :    .  , .    ■    ■       I ,       r  1  •  ■    '  . !  1  i    •  I '  • 

Of  the  nobles,  i  I  i  VIL  > ,  Th^:  hoQorfi'  of  =  oobiUty  Wiese  >QrigiDaUy .  attach- 

ibA  t0 /public  employmeaits,  but  they  are  generdHy  juw 

,  1  ^pLy  •  tilul^i^i    Noble ,  di^tinotions  ^msure  the>  lappro^ 

ib^tJODiiP/  m^n«  when,  acquired  ia a  glorious /naaiiner. 

iXhe^grajT^ing  ofndbility  ia:aii  easy  modejof 

ylfjaWi<^  )%^ryanta>;.  and -by  highly  exciting jei 

pi^i|CQ8  g^eat;  foibliQ  vigor*    The  legidati^re  i 

pf  t)^e^M>bl€^,opp.rHlQ9^  a  salutary  check  upsn 

>jr|6ss,  ojr  inconsiderateness  of  th^  x)$preseBta<i'vie  ikHHie. 

y^s.the  king>  counsellors^  theyishould  exercise. patriots- 

ism>  wisdom,  and  justice,  never  fprgettiog  that  4bity 

hold  their  offices  for  the  public  benefit. 

;.ju,  .M         7/o(Tiif y  ^puifl  be  distinguished  for  public  usefulness, 

jtft|(eiftts^>ijqt)i,  riches,  or^pQliti^  >ent^irpri8«„!and  not 

plac(q^,  ejtafjfly  on^^  pqKjti^l  l/^vel;  with  -other  stibjectbs. 


:> 
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fflTiiejfndiouldlmvea'legisladvev         aiid,in'fl0intt>(jasea, 

iJierdditacy  privUegi^d.    They  should  have  foWkutt  tty 

4lieir  0WII  bodj^:'   It  k  often  politically  conveniM^^for 

rttuemfto  be  a'oourtof'apfpeal  from  eourt»  below^  and  a 

itoiMi  drhniiiaEly  to  punish  state  officers. 

.    I  know  not  tot-  what  reason  very  learned  laeh^ 

who  have  not  enjoyed  offices  of  state^  are  so  fireqiiently 

■ '  excliided  friMn  the  investiture  of  nobility^  unless  it  be  on 

'tMtowanb^jiAieir  usnally-moderate  fortunes^    Amongst 

those  highly-useful  subjects^  who  are  rewarded  with 

idiathobor^  men  of  high  science  might  be  well  elass« 

^paMlough^it  must  be  conceded,  that,  whilst  the 

^leigtiing  prince  should,  upon  the  one  hand,  be  india- 

'ed'ithtis  to  reward  the  successful  devotees  of  learning, 

he  should,  upon  the  other,  guard  against  a  dangerous 

lUierea^e  of*  the -aristocratic  branch  of  the  state^  parti^ 

v^ulpTl^:Aa  to  comparatively-poor  individuals,  who  hav6 

not  the  means  of  maintaining  that  independaicei  which 

should  characterise  the  nobles  of  a  country. 

I )  ^  Hereditary  nobiUty  is  not  free  from  objections;    It  is 

//|lie4diaty<o£<the  stat&  well  to  consider  how  it  will  pro- 

^rvid^  fov'Ihe  descendants  of  those  whom  it  invests  with 

iiiobilityfand  whom  it  therefore,  to  a  certain*  estteikt, 

fitechideS'from  the  common  offices  of  society.     An 

I  prBBgTQwn  Aobility  (it  is  my  vei7  high  respect  for  nmk 

twhieh  induces  me  thus  to  speak,)  has  two  great  evibi^it 

ilowent  the  value  of  the  noble  grade,  and  it  cnonps  the 

ipfalic  revenue.    In  China,  the  emperor  grants  nobiU- 

::^i£df  a  few  generations,  in  proportion  to  the  merit  of 

/,^he  <liiginal  noble. 

.  JicicVIIL-  At-  many  of  the  subjects  should  haVe  the  pow-  ofrepreaenta- 
)<Qr  bf  ^elegatikvg  representatives,  as  is  consistent  with 
^bfisafety  and  prosperity  of  the  state*    In  a  ptite  re- 


OF  BOVBHEIOM,   ' 

ygettenlMioB;  Ibe  menkers  of  the  senate -ate  iifeiitiAdd 
trifeh  the  people.  »     ».  /j  h  ♦ 

Aepreaentatives^if  4)f  separBte  pronncefl,  Mdi  ]||kvi^ 
ing  distinct  interests^  should  infonn  their  eenstiHienfaiilf 
the  legislative  measures  in  agitation,  take  thehr  iastorilo- 
Uomug  andeareftdly  censnlt  their  pardcuho'  a^sttitag^5 
even  in  cases  in  which  they  conflict  with  those  of  dli  Att" 
other  provinces^  The  representatives  of  the  seV^i 
united  provinces  were  subject  to  this  kind  of  obHgafiMi' 
Bat  it  is  otherwise  if  they  be  elected  fcy  eottntiies  or 
towns,  in  order  to  represent  the  whole  eoontryi       '^'-  -^ 

They  should  assist  in  making  laws,  btit  Midyld^  AM 
execute  them.  They  should  have  the  power  of  rakh 
ing  supplies,  of  addressing  the  king,  and-  *of  adopting 
resolOtions  upon  pnbtie  matters.  It  is  essM4l«3^^' 
tbem^  to  have  the  Ailiest  informatioii  tq>on  tlMi  #cd^* 
je^ets  of  their  deliber alkm ;  and  as  n  hiidfi  4hef  ikBSi¥^' 
liierefore  Ae  <power  to  call  for  persons,  fMtp^irsi^  Md' 
records.  .•'•..•trj=: 

ofmi^sten    •    fX,  Sovereigns  may  appoint  chief  Ministenij  so^lM/ 
they  do  fiot  transfer  to  them  their  own  abBdhil^'pb#erii 
Civil' officers  should  act  as  public  guardiahs*'   Itf  i^ 
their  dutf  to  account  the  safety  and  welferc^'of'tlie' 
subjects,  as  their  gnind  aim,  without  alloiK^ng  pe^riEk^ttl' 
advantage  to  impanr^  or  interfere  with  it.    *Fheyy^' 
bound  to  take  such  eare  of  the  collectiire  body;^'1IIIIK 
aU'may  be  equally  protected.     The^  shotiM  be^  striet^' 
ly  attentive  to  the  orders  of  the  sovereign  power^  Mtf ' 
they  are  protected  in  performing  its  just  commanAH^'! 
Their  government  must  be  according  to  the  laws  faith- 
fully administered.    In  cases  of  doubt,  they^  sho«iId  i^*^  '■ 
teniniAe  by  public  policy.    They  are  to  be'  jud^ged'  1^ 
their  design,  and  attention  to  the  imperial  orders  i 


if  t)iey  pervert  their  offices  to  uE^ust  enda*  They  asf 
rrngMmUifi  .ta>iliieikgiBh<nic»»  f«r  any  wiongfidiitaiBt^ 

•|Qm4  at«tB>BMett  will  cautioiMly  guard  i^niitt  finaot- 
43iJ^AiBtei^htiaa>>  :wlik^'  ^  fipeijueotdy  bring  aJ^out  rtvof 

M,J^t;paa  isc|^r<^  bd.4iaputQd»  tihiat  jmhli^  nkiistera 
kfUfifii  mfmitm^  ,44ffiaukieB  of  w.  e^iLtrAordinary  fibanifir 
i$)r  tQ>iAi«mK>mt|  t^ut  good  senaa  and  u|prigh«  intan- 
laona  wiliigweij^aUy  parcy  tb«^  v/eU  tibrovgh  theper- 

::X«,]!|feQare  so  partial  to  their  own  int^reatfl^  that  orthejudges. 
indiffcir^lit  judges*  of  controversies  are  absohitely  ne« 
cmfflVr.  ?  A«^^b^,4l?^fs»ppp  are  the  ioterpr^tatipofl  of 
t!bA:;)»if9{^^yf9hould  be  ^j^U  skiUed  in,g!ene;cal  and  p^^ 
tl^ldar  ^ispiMdencpf  wd  in  the  ^,  pppi^^sipn,  of 
mental  &culties,  Dignjtyi  rather  than  haughtjuiesii^ 
becomes  th^m*  ImpartiaJiity  and  patience  are  indis- 
Piima^^  ^  ;t)p^m,  >Th^y .  iihoidd  npt  c^n^i^e  tk^ix 
g9^,loi|itiire  to  ,^  adMOQG|.tes  of  their  bari  pr  insist  iqpt 
a»  j^ici^l.diapwteS:  bping  referrcwJ.  They  vho-  d?^ 
n^ :d|^i|;j9.ji^t  tjie  puHfe.shpuld  h^ve  &r  thepi  thp 
Iflgb^,  ^tft Wf .  .ax€i :  WHForthy  of,  their ,  oipEiccyB.  It  ia 
npl^^f^ipil^  fpi;  tben^  t^  h^^  of  ^uni|^  ^ce^s  wi|Jh  the. 

mvMjmiifif  Ah9fy0^  aU  things,  they  ;ifhould  be  goodr 
m^..In;aAtKwist^rii)gju9ticei  itia  not  fpr  judg^: ty> 
hmti  after  ^^ffipHlti^s,  i^on  poipM  on  ^hich  a»  tb^ 

-Slfrtll^lMl  jhw)d  npt  be  ipade  tp  su^er  fpr  apts  dpnej 
under  the  express  authority  pf  officers  publicly  con^t^ 
ti^t^:.for  the  purpose*    It  is  an  inconsistency  in.  the 


MiKIIir''>Ot)ier  I jadiciitt 'officers  Bhould  oonsi^  jtuttto^  ofotherjudi. 

dftl  offlocis* 

add  tbe^pablic gbod.  >w  .!-,hi 

.^. 'Amongst  ^the  iikferior  judicial  oflSceifs^  niay  be  teck^ 
Qiie4-^e'aMorniesf  and^  in  some  coimtrietf)  the  barriii*- 
terft;(  It  is  imperaitive  upon  them  to  use  the  dame  di^ 
l^edbcein  dieirxlients'  business^  aa  in  their  own/  to  be 
guilty  of  no  fraud  or  deception^  to  put  their  clientiE»  to 
DQl  exp^ise  which  has  not  their  benefit  in  \it^;  to  stvbid 
sophistical  disputation,  to  discourage  revengiefbl  litigay 
tiob,^  quell  die  passions  of  the  turbulent,  adviise  the  tg- 
mvant,  assist  the  poor  and  oppressed,  expedite  saiti^; 
cmis^  no  circuitous  delays,  and  charge  only  a  reasonii-^^ 
bid  compensation  for  their  trouble.    Integrity,  talent^ 
and  energy,  are  their  best  characteristics.     It  is  tbeii*- 
duty  to  suggest  remedies  for  the  removal  of  existing  le- 
gal* defects;  < -  The  practitioners  of  the  law  must  he  best         ^,!. ..,,:' 
aieqaainted  with  legal  imperfections. 
'.iThe  legal  profession  is  a  most  laborious  one,  AnA\ 
rt9qittreB<  ihe  closest  mental  application^    To  be  distin* 
guished  for  a  sound  knowledge  of  its  principles,  is  aA 
honor. which  unfortunately  few  will  take  the  trouble 
ta*)a)ttain.  '<  To  gain  a  clear  and  comprehensive  aO' 
quaintdnod  with  legal  history,  and  universal  and  patti^ 
cttfar  Jurisprudence,  to  trace  analogies,  distinguish  be^( 
tifreen^obiltendHig  precedents,  unravel  intricate  points ' 
of^dispntb,  Hsepaarate  realities  from  fictions,  and  address 
ji|riejs:with  precision,  if  not  with  elegance,  forms  a  task 
fito4ttently  requiring  the  most  acute  penetration,  and  t 
ntosl^  masterly  genius.     A  highly  accomplished  aCnd 
hbnest  lawyer  is  an  extremely  useful  serva'nt  of  the^ 
cAttununityi'   •■»  ■},-...  ::.■:;,{..■ 

XIII.  Public  holidays,  when  numerous,  are  extreme-  of  puuic  ho< 
ly  injurious  to  public  justice.     They  either  totally  im- 


^W  OP  gOVEKEIGKS^ 

pede  the  business  of  ihe  subjects^  or  put  tibe  parties  to 
unreasonable  expense^  in  purchasing  the  civility  of  the 
kw-ofBcerSy  or  of  other  persons  in  public  situations/ 
whose  duty,  as  public  servtfnts^  requires'  titeiii  tor  be  in* 
attendance. 

Of  thedergy.  XIV.  The  clcrgy  form  «  most  iiAporiaUt  {>ran^li  of. 
the  state ;  and  are  entitled  to  respect  in  tlie  exerdse  of 
their  functions.  '     ' 

The  incukatioh  of  reHgk>n  generally  reqdireti  thai. 
its  teachers  should  be  well  skilled  in  hbtory,  logic,  ta^r ' 
thematics,  philology,  and  argumentation.     The  dutfes 
of  pastors  are  so  varied,  and  nmberous,  as  to  preclude 
from  their  pursuits  any  other  occupation.     Lasd^^  it  is 
for  the  good  of  the  country,  that  they  shotdd  not  mii^^' 
their  duties  with  secular  employments.    It  is  upon  these . 
grounds,  and  upoA  that  of  the  necessity  for  teachers., 
of  theology  and  morals  throughout  the  country,  that 
a  separate  establishment  of  clergy  is  raised  and  pro* 
vided  for,  by  states. 

Clergymen  are  not  at  liberty  to  sell  the  enjoymenf ' 
of  the  sacred  office.    It  is  necessary  for  them  to  be  of 
an  excellent  character.    Precept  opposed  to  the  prac- 
tice of  the  preceptor,  is  of  little  avail.    They  ought  io 
be  learned  in  every  thing  relating  to  their  pirofesaion, 
askd  as  grave  as  their  profession  requires;  loving  truth 
and  peace,  and  never  bearing  arms  when  it  can  be  . 
avoided  (a).     They  should  not  be  collectively  opposed 
to  the  institutions  of  government,  or  interfere  unnec^s-* 
sarily  with  the  civil  part  of  it;  although  there  appears 
to  be  no  reason  why,  as  individual  subjects,  they  should 
not  have  a  right  to  act  and  vote. 

(a)  See  Words  of  Charlemagne.  Obsenr.  de  DeMably,  liv.  i. 
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Th^^^  clergy  should  be  independent.  Their  object 
shpujd  bet  not  to  support  state  intrigues^  butjto  admin*, 
ister  the  offices  of  r^ligion^  and  to  guide  men  into  the, 
pathfif  of  general  virtue. 

XV.  The  science  of  war  is  incapable  of  perfection!  or  the  amy 

and  navy* 

without  a  regular  and  practised  institution.  No  sub-; 
ject  is  at  liberty  to  make  war  without  the  public  em* 
ploymenti  unless  his  person^  family,  or  property^  be  so 
suddenly  attacked,  that  he  cannot  call  in  the  aid  of  the 
executive  power, 

National  combatants,  which  term  includes  soldiers 
an4  king's  sailors,  neither  Ipse  the  rights,  nor  are  freed 
firom  the  duties  of  citizens.  Officers  are  bound  to  obey  ^ 
the  laws  of  their  country,  and  international  law;  to. 
carry  their  instructions  into  complete  effect,  if  possi- 
ble y  to  exercise  and  inure  their  men,  preserve  them, 
iron^  all  unnecessary  privations  and  ii^uries,  protect, 
them  in  all  honest  demands,  and  inspire  them  with- 
courage  and  patriotic  feelings.  Their  bravery  and 
sl^illj^  if  united  with  prudence  and  mercy,  cannot  fail 
to  endear  dbiem  to  their  country. 

They  are  invested  with  all  the  authority  necessary 
to  qiiell  mutiny. 

The  obligations  which  apply,  as  well  to  subordinate, 
combatants,  as  to  their  commanders,  are — not  to  desert 
their  post,  even  if  immediate  death  be  apparent;  to 
be  satisfied  with  their  pay,  unless  grossly  unreasona- 
ble; to  bear  patiently  the  fatigues  and  hazards  requir- 
ed by  the  cause  of  their  country ;  to  be  brave,  but  not 
rash;  to  prefer  a  glorious  death  to  a  shameful  escape;, 
and  to  do  no  causeless  harm  to  their  countrymen  or 
others^ 
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deneral  ofBcen  and  aclmirals  must  be  presumed  to 
have  all  the  power  necessary  to  release  theartny  wdi<0 
state;  unless  expressly  restrained. 

The  governor  of  a  place  or  fort  is  necessarily  an** 
diorised,  without  instructions^  to  repel  any  attack  or 
approach  of  an  enemy;  but  not  to  carry  war  into  his 
territory. 

Military  and  naval  officers  are  often  placed  in  perils 
ous  and  critical  situations,  in  which  the  interests  of 
their  country^  and  even  of  mercy  and  justice,  require 
that  they  should  act  with  unhesitating  promptitude: 
On  such  occasions,  vacillancy  is  cruelty,  and  cowardice 
is  insanity.    Noble  minds  want  only  the  energy  inljpHrV* 
ed  by  causes,  to  incite  them  to  bold  and  detenhUMI 
acts  of  useful  enterprise.    The  extreme  perils  of  war 
sometimes  justify  a  large  exercise  of  discretion  in  m!K« 
tary  officers.    Some  have  condemned  the  conduct  bf 
the  english  military  commander,  in  the  East  Indfes, 
who,  in  bis  late  attack  upon  the  Burmese,  finding  that 
some  bf  the  native  troops  under  his  command  would 
not  fight,  planted  his  guns  upon  them,  as  a  terrible  ex* 
ample  to  the  rest.     But  when  we  consider  that  the 
cowardice  of  the  sepoys  placed  our  army  in  immediate 
danger,  and  would,  if  it  had  not  been  punished,  been 
followed  by  the  many  soldiers  of  color  in  the  ehjgBsh 
service — when  we  remember,  that  without  such  aniei- 
emplary  infliction,  perhaps  the  english  empire  in  India 
would  have  been  at  stake — when  we  reflect,  that  it  Is 
mercy  to  kill  a  few,  in  order  to  save  many,  we  cease  to 
condemn  the  collected  conduct  of  our  fellow  country- 
man, as  inconsistent  with  military  glory. 

Commanders  who  are  over-careful  of  their  persons 
and  comforts,  will  seldom  inspire  confidence  in  their 


of  their  perils.     Napol^n  successfully,  actf  d:,Mppn  ^)i|p^, 
I9ffi^9h4f^>/>I^^iK'^>^^         Tomerbne^  pca^ca%^- 
(}9yf^^j^tsjp9ivierful  influence;  while  Selymuji,  whp;WfV|j 

rying  on  his  wars  by  his  lieutenants/  gained  butli^ 
QD<^(;p|Sfirl  iJ^h^t pr/^ntiashiour  for  kinga  8^doQ^:tq^- 
tfgr9i^}^,|>€vr^na%  i^. public  affsirsj  is  ^^ijc^i..^  }f^^ 
^flrfp^^^'^^Jf  4t  i^Qprive&them.qf  innumerabte  ,pppo|irf . 

o'itPff/JWfW^atioi^  i)f  the  a^jr,  an4  of  the,cpwitrjf,) 
d|B|i||l)^j.i^qpo^        slyicit;Obejdien^e  pf.coi^on  cqmJ^t-r 

^j  gfojjji^  g^o^W^.b^,.f9r,  popular  saf^y,  raised  or pw)-, 
tj(^i% yea^ly^  as muql^as  possible  united  andii^sp,-; 
|}fiqdi?|R:|t})i.thp  p^ple^.liiv^  goverped  solely  )7y  tba  ex;^ 
c§lfi^^|P(9!lfe|r. ,  -B^t  tl^es^.  rule^,  like  moQt  others^  mil^ 

(.l^^qpf^^^/l^ti?!  should,  rather  aid  than  obstruct  .th,e 
I^jyCjffl^pf  jtbe  or4ii?i/|Ty  cw^^ 

,. . jXVjff, , y^rsQxip.^njpyipg  titles  or  distinctions,  whether  S^"ilS'^ 
q{  .fi  n^bie^;  professipnali  or  literary  character,  which 
jlfpQfpd  f^n^  the  sovereign, power,  and  show  the ranl^i 
rjg^^,  ^^^  authority,  ,to  w]^ich  ,the  pajties  enjoying 
ilf^jr\  we  Qnt^tled#  should  be  respected  by  the  sul;j^qts 

.^1  ^9  Ji^  4|stingifished  for  talent  in  literature  or  science, 
ii}]|jif[t|^  i^pijt.  .g^atif^g  tP  eyery  mai>  who  is  ^mbitipuq 
of  serving  his  fpllpw-cre^turea. 

.^.."^iL^iduJl^s  of  professors  and  fellows  of  colleges,,  or 
ry^j^fd j^jcieticQ^  arcr-to  make  no  by-laws  cpnjtrarytp 
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the  supreme  ones;  to  promote  those  purposes  for  which 
their  establishments  are  incorporated;  to  forward  the 
interests  of  public  and  private  virtue,  to  which  all  litera- 
ture should  be  devoted ;  and  to  teach  nothing  whicl^ 
is  hurtful  to  the  state  which  incorporates  them  or  sane- 
tions  their  dignities  (a);  or  inconsistent  with  reason. 
This  is  required  by  the  highly-honorable  distinctions 
with  which  they  are  invested. 

Swof  *uSic       XVII.  It  is  obUgatory  upon  public  officers  to  exe- 
*'*'***^         cute  their  duties  personally.     In  the  following,  cases, 

they  are  precluded  from  appointing  deputies  to  supply 

their  places: — 

1.  Judges. 

2.  Where  a  post  is  filled,  upon  the  express  confi- 
dence, that  the  individual  shall  himself  perform  the 
office. 

3.  Peputies  cannot  appoint  substitutes.  An  agent 
must  stand  in  the  immediate  place  of  his  principal. 

(a)  See  laws  of  royal  spc  of  lit. 
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CHAPTER  IX. 


OF  CHANGES  IN  POLITICAL  CONSTITUTIONS. 

§  I.  EVERY  afirreement  is  liable  to  dissolution;  and  The  civn 

,    ,  ,  .  state  liable  to 

as  the  eivil  state  arises  from  a  compact,  it  is  easily  un-  diMoiution. 
derstood  that  its  existence  may  cease. 

II.  The  popular  obligation  to  obey  a  government,  Themod«»in 
may  be  positively  determined : —  b^^ltweTy 

1 .  By  the  mutual  consent  of  the  several  parties  to  ®*'^^®**- 
the  social  compact. 

2.  By  the  potentate's  open  violation  of  that  compact 
— in  other  words,  by  his  subversion  of  the  laws. 

8.  By  regal  abdication* 

4.  Upon  failure,  by  death,  or  the  lawful  exile  of  the 
supreme  governors. 

5.  By  the  n^essity  of  conquest. 

In  such  cases  the  people  regain  their  original  liberty 
of  choosing  what  form  of  government  they  will  estab- 
lish, for  general  benefit. 

The  representative  part  of  the  legislature  cannot,  by 
its  consent,  bind  the  people  to  a  sudden  and  unconsti- 
tutional change  in  the  form  of  government ;  for  they 
have  not  a  discretion  contrary  to  the  fundamental  prin- 

T  2 
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ciples  of  the  constitution.  But  if  the  legishtture  as- 
sume such  power,  the  quiet  and  voluntary  submission 
of  the  people  evidences  their  assent. 

The  change  of  constitution,  to  be  valid,  must  be  ei- 
ther unanimous,  or  approved  by  a  majority  of  the 
members  of  the  state.  But  the  dissentients  have  a 
right  to  quit  the  society  which  has  undergone  a  vir- 
tual dissolution,  with  their  moveables;  and  sell  the 
lands  possessed  by  them  at  the  time  of  change,  to  na- 
tives. 


Gradual  III.  Usagc  being  evidence  of  kingly  and  popular  com- 

dumfef  Iff 

^"^^  pact,  a  civil  constitution  may  be,  by  degrees,  changed 

a  little,  or  much,  by  continued  and  voluntary  practice; 
which  furnishes  sufficient  testimony  of  the  tacit  consent 
of  all  the  parties,  if  the  original  possession  of  the  right 
were  not  obtained  by  unjust  force. 

^gggw*       IV.  Unjust  force,  either  on  the  part  of  the  reigning 

unjuft  force,    power,  or  of  the  people,  will  not  effect  a  legal  change 

in  a  constitution.     Prescription,  in  this  case,  as  in  all 

others,  cannot  justify  possession  of  that  which  was^  from 

the  first,  dishonestly  acquired. 

Abdkatkm  of       V.  A  kinjT  may  abdicate  his  sovereignity.     A  mo- 

relgning  pow>  o  .^  o      .^ 

narch  who  has  openly  and  voluntarily  resigned,  his 
crown,  cannot  afterwards  exercise  royal  sway,  imless 
he  be  reconstituted  by  the  people. 

A  sovereign,  by  abdicating  his  crown,  deprives  his 
heirs,  lineally-hereditary,  as  well  as  simply-hereditary, 
of  the  right  of  succession;  for  they  cannot,  at  their  an- 
cestor's death,  acquire  from  him  that  which  he  did  not 
then  possess.     This  principle  should  teach  monarchs 
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to  consider  well  before  they  surrender,  not  only  out  of 
their  own,  but  also  out  of  their  children's  hands,  the^ 
precious  gem  of  sovereign  power. 

Upon  the  abdication  of  the  supreme  potentate,  the 
people  is  at  liberty  to  institute  any  form  of  government 
in  their  discretion. 

Desertion  from  the  realm,  without  the  consent  of  the 
people,  has  been,  by  some  authors,  treated  of  as  abdi- 
cation. But  it  may  be  more  properly  considered  as  a  vi- 
olation of  the  regal  compact  of  protection.  For  a  king 
may,  and  sometimes  does,  of  his  free  accord,  leave  his 
territorial  confines,  and  still  publish  acts  of  sovereignty, 
in  which  case  he  cannot  be  supposed  to  abdicate  the 
crown;  unless  the  code  of  laws  to  which  he  is  subject, 
expressly  provide,  that  such  desertion  shall  be  constru- 
ed into  an  act  of  abdication. 


VI.  It  will  not  be  useless  to  define  the  identity  of  a  identity  of  a 

^  state. 

state. 

The  sameness  of  a  state  consists  in  compact.  The 
social  condition  of  conformity,  when  it  first  takes  place 
in  a  country,  does  not  arise  from  the  existence  of  a 
number  of  individuals  there ;  but  from  the  immediate 
union,  from  the  enacted  laws,  and  from  the  customs  ta- 
citly consented  to. 

VII.  The  members  of  the  poUtical  state,  like  those  wenutyofa 

•^*t®°**tde- 

of  the  physical  body,  are  continually  undergoing  im-  J^SJ^S"*" 
portant  and  essential  changes ;   but  those  alterations 
do  not  annihilate  the  social  existence.     Natural  philo- 
sophers have  shown,  that  our  bodies  are  completely  al- 
tered in  substance,  in  the  space  of  a  few  years;  but 
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that  £Bict  has  never  given  rise  to  the  conclusion  that  our 
bodies  have  not  the  same  moral  identity,  or  separate 
and  actual  existence.  So  it  is  with  the  civil  state.  Be- 
cause new  members  perpetually  supply  the  places  of 
those  who  have  left  the  vital  sti^,  they  are  not  the 
less  therefore  parts  of  the  social  body,  than  their  pre- 
decessors were. 


Ceasationof  a 
state* 


VIII.  The  cessation  of  a  state  may  take  place: — ^By 
the  extmction  of  aU  the  members  fLing  it-By  the 
dissolution  of  it  with  the  mutual  consent  of  the  several 
parties  composing  it — By  their  accidental,  voluntary, 
or  externally-compulsory  dispersion,  rendering  the  per- 
formance of  tlie  objects  of  social  union  impossible — 
By  the  state's  becoming  a  province  of  some  other  terri- 
tory, either  by  treaty  of  cession  justly  obtained,  which 
excludes  future  claim,  or  by  violence  from  without. 
For  then  the  common  understanding  dies. 

On  such  cessation,  the  civil  rights  arc  put  an  end  tO; 
But  the  individual  or  moral  rights  of  the  members,  as 
to  life,  reputation,  Uberty,  land,  goods,  and  private 
debts,  although  they  may  be,  in  the  nature  of  things, 
affected  by  the  civil  termination,  yet  are  not  lost  by  so- 
cial destruction.  To  take  them  away,  would  be  to  in- 
flict causeless  harm  on  the  losers.  Those  rights  only 
are  lost,  which  could  not  exist  without  the  state. 

A  government  does  not  cease  to  exist,  in  consequence 
of  an  alteration  in  its  constitution :  for  the  social  com- 
pact— the  very  essence  of  a  state,  still  remains.  Its 
rights  and  obligations  therefore  are  not  cancelled  by 
such  change. 
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IX,  The  coni^olidatioti  of  two  social  bodiiss  does  Sf*^®  •»"».- 

tries  vested  In 

not  render  oile  of  them  a  province  of  the  other.     If  ^""'■o^ereign. 

the  isiEtine  mOharch  goVem  two  distinct  states,  they  are 

not  therefore  civilly  united.     And  as  his  compact  with 

each  inust  be  distinct,  he  cannot,  bf  himself,  unite 

thiem.     Each  country  still  enjoys  its  ftindaniental  laws. 

But  if,  diccOrding  to  the  civil  law,  his  right  to  govern 

bhe   of  them  be  absolutely  cons(squential  upon  his 

Ught  to  ^bvern  the  other,  the  fOrhier  may  be  called  a 

province. 

If  a  Stale  Be,  by  cditveiitioh,  Or  otherwise,  annexed 
ad  a  |irovihce  to  ailoth'er,  upbii  the  express  conditibh 
of  it's  existing  civil  laws  beirig  pireserved,  ndthing  but 
thie  popiilar  consent  Will  eVet  justify  the  substitution  of 
oih^t  Mws  there. 

If  two  oi*  mbi*e  states  have  ihutually  agreied  to  per- 
form soihe  c^rtaih  object,  it  does  not  imply  dependen- 
cy in  orie  6t  any  bf  them.  It  only  proves  a  diminutioii 
bf  libei^ty  of  abtioh,  sb  far  as  the  acboinplishnient  of  the 
purpose  intended  applies. 

It  often  occurs,  that  a  people  improves  Or  dbgene- 
r^tes  in  its  habits,  feelings  of  justice,  valor,  learning, 
or  ingenuity;  but  the  members  of  a  social  body  are 
not  the  less  a  nation,  because  thfey  are  inferior,  or  su- 
perior, in  virtue  Ot  attainments,  to  their  predecessors 
or  ancestors. 

X.  As  men  ednnbt  be  subject  to  a  social  compact,  changes  cf- 

,  Mr         f    fected  by  con- 

without  their  oWn  consent,  a  nation  canilot  justly,  by  ^^y^uy. 

coriqtlbst,  be  tendered  a  province  of  another  country, 
without  the  consent  of  the  parties  to  the  existing  com- 
pact. 

Conquest  has  been  said  to  be  a  just  ground  for  dis- 
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•  solying  the  separate  condition  ei  a  state  (a),  perha]is, 
because  it  sometimes  occurs  that  a  people,  if  its  mem- 
bers will  not  consent  to  its  dissolution,  is  compelled, 
by  the  application  of  just  force,  to  choose  the  lesser 
evil  of  submission  to  the  government  of  the  conquer- 
or, in  preference  to  the  rigid  enforcement  of  strict 
punishment  and  reparation.  But  the  distinction  be- 
tween just  and  imjust  force  appUed  to  the  subject,  will 
dispel  all  doubts.  If  the  latter  be  used,  it  can  convey 
no  right :  if  the  former,  the  people  must  submit  to  the 
inflictioii  of  the  punishment;  or  they  may,  to  save 
themselves  from  the  consequences  of  it,  consent  that 
the  complaining  power  shall  have  the  preventive  se- 
curity against  future  transgression,  of  governing  the 
transgressing  body.  But  a  state  has  no  right  to  com- 
pel an  independent  body  either  to  dissolve  or  to  abide 
by  their  own  exclusively-internal  compact,  to  which 
the  interfering  power  is  not  a  party.  Such  a  pre- 
tension of  right  is  one  of  manifest  injustice,  and  if  it 
were  tolerated,  there  would  not  be  the  least  security 
for  nations. 

To  justify,  therefore,  a  govemmg  right  by  con- 
quest:— 

1.  The  cause  of  attack  must  be  just. 

2.  The  war  must  be  carried  on  in  a  justifiable  man- 
ner. 

3.  The  surrender  of  the  right  of  self-government 
must  be  positively,  and  not  doubtfully,  expressed.  If 
a  government  be  dissolved  by  unjust  force,  the  citizens 
are  not  therefore  subject  to  the .  conquering  power; 

(a)  See  Burlamaq.  ii.  p.  98. — Turnb.  Hein.  i.  sec  247,  and  ii.  sec  113. — 
Xenoph.  de  Republ.  A  then.  cap.  i.  sec  14,  and  cap.  iii.  sec.  lO.-^Spav.  Pu£ 
ihp.  343. 
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free  consent  being  essential  to  new  dominion.  From 
the  moment  that  the  people  actually  surrender  their 
preyiouB  form  of  government,  the  new  system  takes 
COToplete  and  lasting  effect. 

4.  The  conqueror  has  no  right  to  the  property  of 
the  conquered/  excepting  to  make  reparation  for  the 
dami^e  sustained  (a). 

XI.  A  nation  may  have  a  kind  of  subordinate  rela-  or  coumiei. 
tion  to  another,  without  losing  its  freedom.     The  re- 
lative duties  of  the  metropolitan  country,  and  the  pro- 
vince, are  few  and  simple. 

It  is  the  duty  of  the  presiding  head  of  government 
to  watch,  with  affectionate  tenderness  and  wisdom,  over 
the  interests  of  its  poUtical  offspring.  A  colony  of  long 
standing  ought  to  be  enabled  to  provide  its  reasonable 
expenses;  and  if  it  raise  a  sufficient  revenue  for  its 
own  purposes,  it  should  be  allowed  a  control  over  the 
money  raised  by  it,  so  far  as  it  is  convenient.  And  as 
the  amount  of  its  revenue  must  partly  depend  upon  the 
freedom  of  its  trade,  its  commercial  intercourse  should 
be  as  unshackled  as  the  interests  of  the  mother-country 
win  permit.  Such  are  the  means  by  which  the  evils  of 
a  distant  government  are  mitigated. 
.  There  is  an  equal  obligation  upon  the  national  pro- 
geny, not  to  turn  against  its  public  parent,  the  arm  to 
which  its  fosterer's  nourishment  has  given  strength.  It 
is  natural  that  a  parent-country  should  preserve  an 
authority  over  its  colonies.  It  is  a  most  ungrateful  act, 
for  a  race  of  people  to  avail  itself  of  valuable  external 
assistance,  and,  at  capricious  discretion,  to  disclaim  all 
obligation. 

(a)  See  Locke  on  Gov.  book  ii.  sec.  182. 
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A  spoiled  political  child  resembles  an  over-indulged 
infant.  It  will  feel  its  way,  by  gradual  importunities; 
and  will  at  length  attain  its  perverse  ends,  perhaps  to 
its  own  great  injury — certainly  to  the  discomfort  of  the 
parent. 

Ultimate  appeal  should  lie  from  the  inferior  domini- 
ons of  branch-countries  to  the  highest  court  of  appeal 
of  the  superior  state ;  in  ord^r  that  judgments  disparag- 
ing the  sovereignty  of  such  state  may  not  be  given ;  and 
that  the  law  of  the  inferior  country  may  not  be  insen- 
sibly altered,  without  the  consent  of  the  superior* 
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OF  INTERNATIONAL  LAW. 

§  I.  INTERNATIONAL  law  is  the  law  of  nature  Definitionof 

It* 

applied   to  indejpendent  states,  as  if  they  were  in- 
dividuals. 

This  definition  is,  it  is  hoped,  of  a  much  more  cor- 
rect and  intelligible  character,  than  many  of  the  labor- 
ed definitions  of  jurists,  which  seem  rather  to  perplex 
than  to  satisfy  the  mind. 

II.  It  is  necessary  here  still  further  to  entotce  the  international 

*'  obligations 

doctrine,  that  compacts  cannot  be  calted  laws.  ^^^^ 

Some  very  celebrated  writers  (a)  upon  international 
law  incline  to  the  doctrine,  that  the  obligations  be- 
tween nations  are  so  many  laws  made  by  them.  Their 
view  is  grounded  upon  the  assumption,  that  the  na- 
tions of  the  world  form  one  federal  community,  and 
that  the  laws  which  bind  them  proceed  from  the  coin- 
mon  consent  of  that  federality «  But  the  principal  coun- 
tries of  the  earth  do  not  constitute  one  social  body. 
They  have  never  met  and  agreed  either  to  the  estab- 

(a)  Suarez,  Grotius,  Huber,  and  Bynkershoek. 
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Kshment  of  a  common  legislature,  or  to  the  adoption 
of  general  laws  to  bind  the  whole,  and  to  be  carried 
into  effect  by  the  common  force.  The  individual  eUctOf 
opinions,  or  practices  of  particular  states,  cannot 
be  accounted  as  laws  obUgatory  upon  nations  at 
large. 

Nations  are  in  a  state  of  nature  with  regard  to  each 
other,  and  have  no  common  force.  Mere  agreements 
might  equally  exist,  if  there  were  no  poUtical  body  in  the 
world,  and  men  were  all  reduced  to  a  state  af  original 
simplicity.  Thus  prescription  is  a  right  founded  up- 
on the  common  consent  of  men,  impUed  from  silence. 
It  is  not  the  result  of  civil  jurisdiction,  or  social  union. 
Nations  being  not  one  social  body,  but  independent 
agents,  cannot  make  a  law  to  bind  each  other.  They 
never  yet  combined  unammously  in  the  establish- 
ment of  legal  institutions,  to  which  they  were  to  be 
hable. 

If,  indeed,  these  international  customs  were  so  ma- 
ny positive  laws,  it  would  be  the  constant  and  absolute 
duty  of  every  state  to  cause  reparation  to  be  made  for 
injuries  sustained  by  another  civil  power,  through  the 
wrong  of  a  third  nation.  But  there  is  no  common  tri- 
bunal cognizant  of  the  violations  of  the  customs  of  na- 
tions. And  even  what  those  customs  are,  is  a  8ubje<^ 
of  continued  dispute. 

Preceding  III.  The  first  book,  on  the  laws  of  nature,  and  the 

rules  lUlappli- 

22lrh°ftfth«  previous  chapters  upon  civil  laws,  will  therefore  be 
found,  in  every  part,  highly  applicable  to  the  present 
subject  of  enquiry.  For  it  is  impossible  correctly  to 
judge  of  the  law  by  which  nations  are  bound  with  re- 
ference to  each  other,  without  first  being  well  acquaint- 


brandi  of  the 
work. 
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ed'ivkh  tbe  principfes  of  natural  and  civil  law>  On 
which  international  jurisprudence  must  be  essentially 
founded.  The  kws  of  nature  teach  us  the  rights  and 
obligations  of  individuals:  and  the  social  law  instructs 
us  in  the  rights  and  duties  of  the  members  of  collect- 
ive bodies.  That  abstract  principles,  wholly  inde- 
pepdenl  of  such  two  sources  of  knowledge,  can  lead 
us  to  form  a  just  estimate  of  the  rights  of  nations,  who 
are,  as  respects  each  other,  in  a  state  of  nature,  is  an 
absurdity  too  palpable  to  require  argiunentative  obser- 
vation. 

.  IV.  It  is  a  singular  fact,  that  a  branch  of  jurispru-  ofthehistory 

^  ofintema- 

oeiAce  BO  important  as  that  which  forms  the  subject  ^f  tkmaiiaw. 
th^  present  chapter,  should  not  have  been  treated  of, 
by -the  political  philosophers  of  ancient  Greece  and 
JSLome^  as  a  (specific  branch  of  law.  We  find,  indeed, 
from  their  works,  that  they  were  not  wholly  indifferent 
to  the  relations  and  duties  existing  between  states;  but 
still  they  did  not  deem  the  subject  to  be  one  deserving 
of  separate  and  very  grave  consideration.  ,  This  doubt- 
le$s  arose,  partly  from  their  more  contracted  views  of 
politics,  and  partly  from  the  comparatively-limited  in« 
tercourse  which  then  existed  between  different  nations. 
It  is  ^l  candor  to  be  acknowledged,  that  the  increase 
of  population,  the  establishment  of  the  christian  reli- 
gion, the  unportant  revolutions  in  Europe,  the  teem- 
ing events  of  the  period  termed  ^  the  middle-ages,*  the 
discovery  of  the  compass,  the  invention  of  gunpowder, 
the  institution  of  chivalry,  the  matrimonial  alliances  of 
royal  families,  the  discovery  of  what  we  call  the  ^  new 
world,*  and  the  appointment  of  embassadors,  are 
events  which,  since  the  time  of  the  ancient  writers, 
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have  added  greatly  to  the  importmee  of  international 
law.  The  increased  necessity  for  its  present  know- 
ledge, furnishes  an  extenuating  plea  in  favor  of  their 
neglect  of  it. 

Schmauss,  in  his  essay  upon  natural  rights  (a),  in- 
forms us  that  the  ecclesiastical  fathers  censured  the  stu- 
dy of  this  description  of  law.  The  earliest  essays  upon 
international  jurisprudence,  that  we  know  of,  appeared 
in  the  sixteenth  century,  and  they  have  nearly  all  sunk 
into  insignificance.  Benedict  Winkler,  Balthazar  Ayala, 
and  Alberigus  Gentilis,  were  the  most  celebrated  authors 
of  them.  The  last  writer  is  entitled  to  particular  no- 
tice. In  the  seventeenth  century,  the  work  of  Gro- 
tius  appeared,  bearing  the  singular  title — '*  Of  the 
rights  of  war  and  peace.'*  His  discoveries  imparted  a 
stimulus  to  the  political,  as  those  of  Newton  did  to  the 
physical  world.  Since  his  time,  a  great  number  of 
authors  have  appeared,  several  of  whom,  particularly 
Zouch,  Puffendorf,  Leibnitz,  Wolf,  Moser,  and  Vat- 
tel)  have  contributed  to  shed  much  light  upon  the  pre- 
sent theme.  Its  study  is  however  neglected  in  Eng- 
land— a  nation  whose  political  knowledge  ought  to  be 
as  liberal  as  its  constitution. 

General  rules       V •  As  ucw  cascs  of  international  controversy  are,  in 

by  which  in-  n    /»  • 

hrSnui°^ai-  *^®  multitude  of  fortuitous  contingencies,  continually 
JSjy;**''  presenting  themselves,  it  may  not  be  considered  incon-. 
sistent  with  the  nature  of  this  work,  to  endeav<»r  to 
lay  down  such  general  rules,  as  will  guide  us  to  the 
discovery  of  disputed  points;  whether  specifically 
treated  of,  or  not,  in  this  chapter.     For  it  is  impossi- 

(a)  Des  Rechts  dest  Natur.  pp.  73,  4. 
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ble  for  any  jurist  to  contemplate^  with  minuteness,  all 
possible  cases  of  international  claim  and  obligation. 

1.  The  immutable  laws  of  nature  are  ever  obligato* 
ry  upon  states.  States  are  moral  persons:  their  reci- 
procal conduct  should  therefore  be,  so  far  as  it  can, 
like  that  of  persons  to  each  other  in  a  state  of  nature. 
Collective  bodies  are  in  a  condition  of  natural  liberty, 
with  reference  to  other  countries. 

2.  They  are  all,  whether  large  or  small,  weak  or 
powerfiil,  naturally  equal,  and  independent,  in  all 
things;  and  have  a  right  to  send  embassadors  to  such 
nations  as  receive  them.  The  same  rules  of  action 
therefore  apply  to  them  all. 

S.  States  are  bound  to  promote  their  individual, 
physical,  and  moral  perfection,  to  the  highest  ppssible 
degree  that  is  consistent  with  justice. 

4.  They  are  also  under  an  obligation  to  consult  the 
happiness  of  each  other  as  much  as  they  can,  without 
neglecting  their  own  advantage.  They  should  there<- 
fore  benefit  each  other,  as  much  as  possible  in  peace ; 
and  injure  each  other  as  little  as  they  can  in  war.  Na* 
tion&  should  be  peaceful  to  each  other;  i^id,  for  this 
purpose,  do  as  they  would  be  done  by.  If  duty  to- 
wards our  own  and  another  nation  naturally  conflict, 
we  must  prefer  the  former. 

5.  Between  contending  or  dissenting  states,  there 
is  no  common  judge  (a). 

6.  Nations  are  the  proper  judges  of  their  diy^y  as  to 
themselves,  and  of  their  internal  disputes ;  and  are  en- 
titled to  the  quiet  exercise  of  such  judgment,  so  long 
as  they  do  no   causeless  harm  to   other  countries. 

(a)  See  Bynk.  Q.  J.  Publ.  lib.  ii.  c.  24. 
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They  have  a  continual  tight  to  their  natural  liberty, 
until  they  voluntarily  surrender  it.  But  they  cannoti 
by  any  pretended  surrender,  dissolve  their  obedience 
to  the  ever-continuing  laws  of  nature.  All  treaties  con- 
trary to  those  laws  are  therefore  void. 

7.  The  use  of  force  against  them  is  justifiable  only 
for  a  breach  of  some  perfect  right.  To  do  to  them 
causeless  harm,  is  imjust.  There  may  then  be  ac- 
tions of  states  morally  wrong  and  indefensible,  but 
which  others  are  bound  to  sufier,  as  individuals  often 
are,  in  a  state  of  nature. 

8.  Every  national  violation  of  moral  law,  or  infrac- 
tion of  the  laws  of  nations,  renders  the  offending  state 
liable  to  be  repressed  in  its  unjust  attempts,  by  any  other 
body  politic  (a). 

9.  The  choice  of  a  government,  at  its  establishment, 
is  vested  in  the  people  which  it  governs ;  and  when  such 
choice  is  positively  determined,  other  nations  are  bound 
to  acknowledge  it. 

10.  Conventions  bind  only  those  nations  which  are 
parties  to  them. 

1 1 .  Every  forcible  attempt  to  establish  in  another 
nation  a  particular  system  of  government,  religion,  or 
law,  is  an  unlawful  opposition  to  the  true  interests  of 
countries. 

1 2.  Usage,  or  customary  submission,  although  of  a 
tacit  nature,  is,  if  not  of  a  naturally-unlawful  character, 
binding  on  such  states  as  must  rationally  be  consider- 
ed parties  to  it,  until  they  declare  their  determination 
not  to  observe  it.    All  apparently-general  intematioh- 

(a)  See  Vatt.  Prelim,  sec.  22,  and  book  L  sec.  23,  283. 
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,al clUiToaiaiiiust  be  presumed  to  hare  been  ctdopt^ 
every-where,  until  the  contrary  appears. 

13.  External  interferences  in  the  domestic  affairs  of 
a  state,  excepting  respectful  persuasions,  and  humane 
interpositions,  are  injuries.  It  is  unjust  to  use  force, 
under  the  pretence  of  equitable  mediation.  Nations 
should  not  eiicourage  internal  insurrections  in  other 
states.  But  they  may  restrain  wilful  and  unnatural 
cruelty  and  devastation;  as  if  an  armed  force  lay  waste 
houses  and  corn-fields,  and  murder  old  men,  women, 
children,  or  innocent  inhabitants,  in  order  to  revenge 
a.mipposed  wrong. 

>  .  14*.  As  nations  owe  to  each  other  the  same  duties, 
and  enjoy  the  same  rights,  as  individuals  do  in  a  state 
of  nature,  they  are  not  obliged  to  involve  themselves 
in  wai*,  on  account  of  the  internal  or  external  concerns 
pf  each  other,  if  their  own  rights  be  not  infringed  up- 
on;  but  they  may  assist  a  requesting  party  against  a 
wrongful  injury,  if  not  restrained  by  treaty.  States 
may,  and  in  fact  ought,  to  wage  war,  for  gross  infringe- 
ments upon  the  liberty  of  nations  in  general. 

15.  Neither  are  they  bound  to  prefer  commerce  to 
agrieulture ;  for  that  is  a  matter  of  discretion,  and  it  is 
still  a^subject  of  doubt  whether  the  former  is  the  more 
advantageous. 

16;  If  the  rights  of  a  member  of  a  state  be  wrong- 
fully attacked,  the  state  is  injured  and  outraged. 

17.  The  interests  of  the  lesser  portion  of  a  nation 
should  always  yield  to  those  of  the  larger.     This  prin- 
ciple will  settle  a  thousand  questions  of  controversy  in 
states  and  colonies. 
:  18.  The  power  exercising  the  rights  of  sovereignty, 

u 
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however  constituted,  is  entitled  to  represent  the  nation, 
in  international  affairs.  Stages  are  not  at  liberty  to  pry 
into  the  secrets  of  their  neighbours^  in  order  to  disco- 
ver defects  in  the  titles  of  the  governors. 

19;  As  it  would  be  unjust  for  a  governing  power  to 
prefer  foreign  to  native  interests ;  a  state  is  not  under 
an  obUgation  to  inflict  detriment  upon  itself,  in  order 
to  serve  another  country. 

2Q.  Reason,  or  an  enquiry  into  the  fitness  of  things, 
iathe  only  true  test  of  disputed  international  rights  and 
obligations. 

To  these  few  and  clear  general  principles,  the  whole 
of  tibe  comprehensive  systems  of  international  poficy 
may  bereduced«  Cases,  it  must  be  conceded,,  some- 
times arise,  which  it  is  rather  difficult  to  determine. 
But  the  difficulty  of  their  decision  i&  no  more  to^be  taken 
as  a  proof  of  the  impossibility  of  their  determinalion) 
tiban  the  abstruseness  of  a  mathematical  hypothesis  i& 
ta  be  received  as  evidence  of  the  fallibility  of  madie- 
matica — the  most  certain,  science  in  the  world. 

Of  theequau-       VL.  All  uatious  are  equal  inrights.    Neither  of  them, 

ty  of  nations.  ^  ^  .     .  t    . 

however  large  in  power,  or  whatever  is  its  religion,  or 
government,  or  name  of  sovereign  dignity,  is  entitled  to- 
any  precedency  not  volimtarily  given  up,  over  another 
of  them.  Their  respective  sovereigns  are  therefore 
equally  independent  (a). 

(a)  See  Ward.  ii.  p.  363  to  465-— Bynk.  Q.  J.  Pnbl,  Ub.  ii.  c.  9.rr-Vatt. 
Prelim.  13,  &  2.  3.  37.— Jac.  Gothofred.— Struvius.— Howel  an  Preced. 
23. — Mackenzie,  Laws  and  Oust,  of  Nat.  as  to  Preced.  6. — Viede  Grot,  par 
Burigny,  1.  394. — Speed,  646. — Wicquefort  de  L'Amb.  liv.  i.  sec.  35. — 
Vdt  Esp.  des  Nat.  3.  208,  and  5.  203.— Gibb.  Dec.  and  F.  c.49. — Moltoy 
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VII,  There  is  no  principle  of  international  law  more  importanoeor 

•  /»  11        •  1  1  •  1  the  rule  that 

important  tor  our  recollection  than  this: — that  states  •tateaaremo- 

*-  lalpenoni. 

are  moral  persons.  It  is  to  the  ignorance  of  it^  that 
the  rights  and  obligations  of  countries  are  so  frequent- 
ly miscalculated.  It  teaches  us  that  the  reciprocal 
conduct  of  states  should  be^  so  far  as  it  can^  Uke 
that  of  single  persons  to  each  other  in  a  condition  of 
nature.  It  follows  from  the  rule  just  laid  down,  that 
all  political  bodies  are  equally  independent — that  they 
are  in  the  ftill  possession  of  their  natural  rights — that 
they  are  the  only  legitimat<e  judges  of  their  internal 
adndnistration — that  there  is  no  power  vested  in  one 
nation  to  dictate  to  another  what  shall  be  its  internal 
or  extemalrule  of  conduct — that  treaties  and  customs 
bind  none  but  those  who  are  parties  to  them — and 
that  it  is  unjust  to  attempt  to  force  a  particular  form  of 
government  or  religion  upon  a  nation. 

A  distinction  has  been  made  by  the  learned  pro- 
fessor Von  Martens,  between  sovereign,  and  what  he 
terms  ^  demi-sovereign'  states.  I  have  avoided  the 
division  as  being  dangerous,  and  calculated  to  mislead 
and  confuse  us,  in  our  international  inquiries.  I  have 
treated  all  nations  possessing  independent  sovereign 
power,  as  sovereign  states.     Of  an  equally-erroneous 

de  Jur.  Mar.  99. — Chron.  Btomp.  apud  Twysdetf^  S<?4. — Co.  4  Inst  343J 

Lett.  d€  De  Witt,  2. 384.— Pfeffel.  Dr.  Publ.  Diatriba  de  Jur.  PrBBcedent.— 
Grot,  de  J.  B.  et  P.  2.  5.  21,  and  22  and  2.  9.  8. — Martens.  Precis  du  Droit 

des  Gens.  1,  155. — Seld.  Tit.  of  Hon. — Thurloe's  St.  Pap.  2.  614. Mat. 

PaHs,  19. — Caes.  de  Bel.  Gal.  5.  22. — Rousset  Supplem.  ii.  p.  1. Duck.dc 

Author.  Jur.  Civ.  2.  1.  4.— ISr  R.  Cotton's  Abst  as  to  Engl,  and  Spain. 
Htol.  MSS.— Putter.  Const  of  Germ.  2»  304. — Herman.  Conringius.  Disc. 
Nov.  de  Imp.  Rom.  Germ. 

U  2 
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nature  is  the  division  made  by  Leibnitz  and  Moser,  of 
sovereign  states  into  great  and  small  states. 

SSSSiS^S  VIII.  Every  state  is  equally  independent,  except- 
^^^  ing  so  far  as  it  has  surrendered  its  freedom.  It  is 
therefore  in  the  discretion  of  the  sovereign  power  to 
take  all  precautionary  measures  for  its  external  safety 
and  inteLl  quiet.  But  if  extraordinary  preparatioi 
for  hostility  be  made,  it  is  reasonable  to  answer  any 
public  enquiries  upon  the  subject  made  by  an  ally. 
If  no  reply  be  given,  it  must  be  concluded,  either  that 
policy  requires  the  strictest  silence,  or  that  the  arma- 
ment is  intended  to  act  against  the  inquiring  state. 

The  promise  of  Carthage,  not  to  make  war  without 
the  consent  of  Rome,  was  a  death-blow  to  her  inde- 
pendence. 

Of thegenerai       IX.  The  Original  state  of  conununion  must  be,  to  a 

rights  of  na-  .  n 

**<»»•  certain  extent,  still  regarded,  in  determining  interna- 

tional rights. 

The  general  international  powers  as  to  property, 
over  inexhaustible  things,  of  innocent  use,  of  extreme 
necessity,  of  passage,  and  of  foreign  residence,  will 
be,  in  their  proper  places,  hereafter  particularly  treat- 
ed of. 

To  carry  oflp  women  by  force,  even  for  the  purpose 
of  perpetuating  a  nation,  is  unworthy  of  being  sanc- 
tioned by  a  civilised  country  (a), 

SJiSfSSS-  X.  The  rights  and  obligations  of  nations  must  be 

all  tried  according  to  the  laws  of  nature.     States  be- 

(a)  See  contra: — Wolff.  Jus.  Gent.  sec.  341. — Vatt.  book  ii.  c  9. 
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ing  capable^  as  moral  agents^  of  consenting  to  trea- 
ties, often  enter  into  them  for  mutual  convenience 
and  advantage.  But  as  such  compacts  are  the  re^ 
suits  of  mere  reciprocal  agreement,  and  are  not  the 
primary  laws  of  nature,  they  are  binding  only  up- 
on those  civil  bodies  which  are  express  parties  to 
them. 

As  states  have  not  the  power  to  release  each  other, 
or  their  respective  members,  from  the  observance  of 
the  laws  of  nature,  they  cannot  enter  into  contracts  vi- 
olatory  of  natural  law. 

XI.  The  usage  of  nations,  excepting  in  such  things,  ofinterna- 

AC  ^      Uonal  usage, 

if  any,  as  they  had  all  agreed  on,  could  aflPord  no  evi-  pr»cription, 
dence  of  absolute  international  laws,  made  by  coun-  **°°* 
tries,  if  it  were  possible  for  laws  of  that  kind  to  exist. 
But  if  we  explore  the  voliuninous  records  of  facts 
which  History  has  transmitted  to  us,  we  shall  find  the 
practice  of  states  to  have  been  different  and  contra- 
dictory. Usage  furnishes  us  with  no  evidence  of  the 
existence  of  a  positive  international  law;  but  the  pre- 
sumption arising  from  its  reception,  still  furnishes  a 
strong  motive  for  its  observance,  and  timely  notice 
should  be  given  before  a  national  custom  is  aboUsh- 
ed.  Julius  II.,  impressed  with  this  principle,  felt 
himself  bound  to  use  the  greatest  caution,  and  to 
give  ample  notice,  upon  the  abolition  of  the  privilege 
of  asylum  formerly  permitted  to  the  embassadors  sent 
to  Rome. 

Customs  bind  only  the  nations  which  have  given  open 
or  tacit  consent  to  them. 

Prescription  is  as  binding  upon  nations,  as  on  indi- 
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yiduals.  Unjust  force  would  be  continually  resorted 
to,  if  usucaption  did  not  justify  the  retention  of  rights, 
against  those  who  have  been  for  a  long  time  quiet,  and 
therefore  submissive  lookers-on*  The  possession  of  a 
thing,  and  the  right  to  it,  form  the  oalural  consummation 
of  property. 


Of  the 


S^  to'Sm^  XII.  Nations  could  not  exist  at  peace  with  each 
other,  if  it  were  not  for  the  adoption  of  pubfic  con- 
tracts, usually  called  '  treaties.'  For  questions  of  litiga^ 
tion  are  continually  arising  between  states,  as  to  boun- 
daries of  territory,  commercial  affairs,  and  various  other 
subjects  of  dispute,  which  call  for  the  interposition  of 
pubUc  agreements,  to  restrain  recourse  to  war* 

gJ^|JJ**«»°f      XIIL  A  treaty  is  a  national  league  duly  made  with 
^^^'    a  foreign  public  power. 

Sponsions  are  unauthorised,  and  theref<»re  invalid, 
agreements  or  submissions  of  kings,  or  public  minis- 
ters, who  are  however  mostly  to  be  presumed  to  pos- 
sess the  power  of  securing  their  states  from  injury,  and 
of  agreeing  to  pubUc  pacts. 

Temporary  leagues  are  called  '  conventions,'  '  pac^ 
tions,'  and  ^  transitory  national  covenants.' 

rfSSSS."^  XIV.  Treaties  are  either  personal,  which  expire 
with  the  lives  of  the  contractors,  or  their  descendants; 
or  real,  which  attach  to  the  state.  They  are  also  said 
to  be  equal  or  unequal. 

They  are  in  effect  sometimes  immediate,  and  some- 
times executory;  and  sometimes  they  partake  of  both 
natures. 
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Mendelson  asserts  (a),  that  the  object  of  treaties 
is  always  to  convert  imperfect  obligations  into  per- 
fect ones.  This  view  presupposes  that  every  league 
which  is  made  is  entered  into  from  the  purest  motives. 

It  is  not  considered  necessary  to  detail  ihe  various 
subjects  and  fonns  of  treaties. 

XV^  It  is  essential  to  the  validity  of  a  national  oftheenen- 
league:  Ist^  Tbat  the  matt^  of  it  be  physically  alid  ueauet. 
morally  capable  o£  performance*  Sdly ,  That  it  be  made 
by  the  sovereign  power;  so  that  it  shall  be  binding 
upon  the  whole  country.  Sdly,  That  the  sovereigi^ 
power  have  poUtical  right  to  enter  into  it.  4thly,  That 
it  be  voluntary,  dthly,  That  It  be  of  a  mutual  charac- 
ter. 

States  shodld  take  care  that  their  contracts  are 
made  with  the  persons  having  due  authority  to  agree 
to  them. 

We  can,  by  treaty,  bind  ourselves  only  to  what  is 
lawful  (i).  Alliances  are  binding,  if  otherwise  valid, 
however  injurious  to  either  of  the  parties  (e).  Leagues 
made  between  sovereign  powers  are  ever  binding 
upon  them,  notwithstanding  the  alteration  of  the  form 
of  government,  by  either  contracting  party.  But  if 
the  country  pass  into  the  hands  of  another  independ- 
ent power,  the  force  of  a  previously-existing  treaty  na- 
turally ceases* 

XVI.  Treaties  may  be  ent^ered  into  with  all  countries,  Treaues  with 
whatever  is  their  religious  faith.  ing* 

It  was  formerly  held  to  be  disgraceful  to  treat  with 

(a)  Phaedon,  p.  219. 

(b)  See  contra: — Grotius  and  his  contemporaries. — Co.  4  Inst.  455. 

(c)  See  contra: — Harrington's  Syst.  of  Politics,  c.  8. — Machiavel. 
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infidels.  Grotius^  laboring  under  the  but-half-dissi- 
pated prejudices  of  his  age,  sanctioned  the  distance 
to  be  observed  with  regard  to  infidel  persons.  He 
even  maintained  the  doctrine,  that  christian  countries 
were  obliged  to  support  the  cause  of  each  other  against 
the  attacks  of  infidels,  in  all  cases.  Sir  Edward  Coke, 
of  whom  every  english  lawyer  must  speak  with  vener- 
ation, lays  down  (a)  the  principle,  that  a  treaty  of  mutual 
assistance  cannot  be  made  with  an  infidel.  This  doc- 
trine is  not  founded  upon  reason,  or  upon  a  proper 
consideration  of  the  nature  and  objects  of  treaties.  A 
more  liberal  spirit  now  prevails,  and  the  extraordinary 
notion  is  negatived  by  modem  international  practice* 
I  may  take  upon  myself,  even  in  humble  opposition  to 
the  very  learned  chief-justice,  to  deny  that  his  dictum 
is  now  the  law  of  England,  and  I  think  that  I  may  add, 
of  any  other  civilised  state. 


Of  TextMU 
treaties. 


XVII.  Verbal  treaties  may  be  made ;  but  it  is  obvious- 
ly safer  to  reduce  national  contracts  into  writing.  Ney- 
ron,  in  his  dissertation  upon  the  force  of  treaties  (6), 
maintains  that  verbal  international  pacts,  not  reduced 
into  writing  and  signed,  are  non-obligatory.  This 
reasoning  is  contrary  to  that  good  faith  which  should 
actuate  the  breasts  of  sovereigns. 


Oftheratifi- 
catkmof  trea- 


XVIII.  Although  the  general  rule  exists,  that  the 
acts  of  representatives  with  plenary  powers  shall 
be  binding  upon  the  principals,  yet  public  conveni- 
ence has  given  rise  to  the  practice  of  requiring  a  con- 
firmation, even  of  treaties  signed  by  plenipotentia- 
ries.    This  ratification,  however  formal,  is  necessary. 


(a)  4  Inst.  155. 


(6)  De  vi  foederum  speciatim  de  oblig. 
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unless  the  high  contracting  power  do  not  usually  re- 
quire such  form  of  confirmation,  or  expressly  declare 
it  to  be  unnecessary.  It  is  now  generally  judiciously 
stipulated  in  most  treaties,  that  a  ratification  shall  be 
requisite.  Princes  should  not  renounce  plenipoten- 
tiary-contracts, unless  the  ministers  have  exceeded 
their  instructions. 

XIX.  The  peace  of  nations  must,  in  a  great  mea-  orujjoujg. 
sure,  depend  upon  the  strict  observance  of  their  trea-  lervanceor 

.  ,  traatiet. 

ties.  The  ancients  observed  solemn  ceremonies  in 
their  federal  acts  (a).  It  would  have  been  well,  if  they 
had  adhered  to  them  as  solemnly  as  they  enacted 
them.  Some  of  the  treaties  of  modem  times  are  word- 
ed with  a  solemnity  of  expression,  unsuited  to  the  care- 
lessness with  which  they  are  regarded.  It  ill  suits  the 
kingly  character,  wilfully  to  break  such  solemn  under- 
takings. 

Many  were  the  instances  in  which  the  Romans  did 
not  observe  that  good  faith  in  their  national  transac- 
tions, without  which  a  state  cannot  be  truly  noble. 
Valerius  Maximus  (6),  records  the  disgraceful  fact  that 
Quintus  Fabius  Labeo,  having  by  treaty  stipulated, 
upon  the  defeat  of  Antiochus,  for  the  surrender  of 
one  half  of  his  fleet,  the  roman  general  deprived  him 
of  the  use  of  the  whole  of  that  fleet,  by  cutting  all  his 
enemy's  galleys  into  halves,  and  satisfied  himself  with 
the  pretended  justice  of  appropriating  to  himself  one 
share  of  the  imnavigable  half-ships,  and  restoring  to 
his  antagonist  the  other. 

{a)  See  Horn.  II.  ii.  3. — Hcrodot  lib.  i.  sec.  74,  and  lib.  iv.  sec.  70. — 
Virg.  ^neid.  lib.  vii.  467,  and  note  thereon,  and  lib.  xii.  170  and  316. — 
Livy,  i.  24. — Civil  and  Natur.  Hist,  of  Siam. 

(6)  L.  vii.  c.  3. 
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o^tiwtoij-  XX.  Treaties  should  be  interpreted  by  josrt  nileft, 
and  by  analogy.  The  principles  observed  in  the  in- 
terpretation of  civil  laws,  will  guide  our  inquiries  upon 
this  subject,  in  doubtful  cases,  that  sense  is  to  be 
taken  which  impartially  consults  the  mterests  of  each 
party,  and  has  regard  to  the  rights  of  nations  at  large% 
Treaties  should  be  construed  by  reason  and  fairness, 
not  by  chicane.  Things  not  thought  of  m  a  treaty, 
are  not  to  be  comprehended  in  its  constructicm;  and 
vice  versd.  In  die  case  of  contradictory  treaties, 
the  preference  should  be  given  to  the  prior  treaty, 
if  it  have  not  become  obsolete  by  dear  disuse,  mu- 
tual abandonment,  or  reciprocal  infraction.  If  by 
a  treaty  ^innocent  articles  of  freight'  be  protected 
against  forfeiture,  naval  and  mUitary  stores  must,  as 
to  such  treaty,  be  considered  of  a  contraband  kind^ 
end  therefore  unprotected.  As  all  treaties  must  be 
justly  decided,  we  are  not  bound  to  observe  a  league 
unjust  in  its  end. 

Of  void  trea.  XXI.  Treaties  obtained  by  fraud  or  unjust  terror, 
are  void.  Leagues  to  establish,  in  foreign  countries, 
partic%ilar  forms  of  government,  unjust  and  unvea*^ 
enable  treaties,  and  those  which  infnnge  upon  the 
individual  or  collective  liberty  of  nations,  are  c<mtrary 
to  their  rights,  and  void.  As  monarcfas  cannot  moraU 
ly  agree  to  acts  destructive  of  the  just  claims  of  their 
subjects,  all  alliances  which  tend  to  support  t3nranny  or 
unlawful  exercise  of  power  by  force,  are  invalid. 

No  nation  has  a  right  to  dictate  a  particular  course 
of  conduct  to  other  countries.  Every  attempt  to  car- 
ry such  an  illegal  compact  into  effect,  is  a  just  cause 
of  war,  on  the  part  of  any  other  nation.     National 


ties. 
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pactd  are  by  no  means  void,  upon  the  ground  of  their 
originating  in  the  war.  A  nation  in  really-imminent 
danger,  is,  for  the  time,  exonerated  from  aiding  a 
power  which  it  is  allied  to  by  a  treaty  of  assistance  (a). 
A  nation  cannot  lawfully  release  itself  from  an  alli*- 
anoe,  by  subjection  to  another  power* 

XXII.  The  object  of  a  treaty  of  peace  is,  to  con-  oftrefttiesof 
elude  all  controversies.     It  puts  to  rest  every  disputed 
point  of  possession  arising  out  of  the  war;  but  rather 
discourages  than  obliterates  other  controverted  claims. 

In  the  drawing  up  of  treaties  of  peace,  the  greatest 
care  as  to  clear  expression  should  be  taken  upon  the 
following  points : — 

1.  The  full  re-establishment  of  amity. 

2.  The  cessation  of  hostilities  so  soon  as  is  practic- 
able. 

3.  The  determination  of  all  martial  contributions. 

4.  The  release  of  the  prisoners  of  war. 

6.  The  general  amnesty,  if  the  case  be  such  as  to 
require  it. 

6.  The  particular  terms  of  peace,  as  to  concessions 
of  aU  kinds,  to  be  made  upon  either  side. 

7.  The  exchange  of  ratifications  at  as  early  a  period 
as  is  convenient. 

Separate  articles,  as  they  are  termed,  are  sometimes 
added  to  a  pacific  treaty,  saving  or  containing  a  salvo 
about  ceremonial  points,  as  precedence,  titles,  and  the 
language  in  which  the  treaty  is  worded. 

Treaties  of  peace  should  be  made  public,  unless 
they  contain  some  necessarily-private  articles,  in  order 

(a)  See  Aul.  Gell.  Noct.  Attic.  2.  29.— Turnb.  Hein.  ii.  sec.  213. 
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Royal  agree- 

mentsnot 

tremties. 


Of  the  tup- 
posed  eternal 
authority 
against  an 
enemy* 


Of  state-lan- 
guage. 


that  the  subjects  may  not  have  an  excuse  for  trans- 
gressing against  them. 

XXIII.  It  will  be  perceived  from  the  definition  of 
treaties^  that  agreements  made  by  princes  regnant 
with  private  persons,  or  entered  into  by  such  princes 
as  mere  individuals,  and  not  in  their  sovereign  capaci- 
ty, are  not  classed  among  treaties. 

The  mere  naming  of  the  high  contracting  parties, 
does  not  prove  the  alliance  to  be  personal  (a). 

XXIV.  The  erroneous  doctrine  of  eternal  authority 
against  an  enemy,  even  after  treaty,  or  capitulation, 
is  founded  upon  an  untrue  (b)  view  of  human  nature, 
and  upon  a  gross  misapprehension  of  the  legitimate 
objects  of  war. 

XXV.  The  subject  of  state-language  is  one  which 
has  often  given  rise  to  difficulty  and  dispute.  De  Real 
states  a  fact,  which  even  upon  the  assertion  of  so  re- 
spectable a  writer,  I  can  scarcely  credit,  that  the 
Turks  do  not  consider  a  treaty  obligatory  which  is  not 
worded  in  their  own  language.  Subsequently  to  the 
revival  of  letters,  and  until  the  peace  of  >]imeguen,the 
latin  tongue  was  generally  used  by  the  nations  of 
Europe,  in  their  pubUc  writings ;  but  since  that  peace 
the  latin  has,  in  a  great  measure,  given  way  to  the 
french.  The  reader  will  perceive  that  so  far  as  con- 
cerns the  obligation  of  treaties,  it  is  by  no  means  im- 
portant in  what  particular  tongues  they  are  worded. 
It  is  sufficient  that  they  express,  in  intelligible  words, 

(a)  See  Pedius. — Ulpian. — Dig.  lib.  ii.  tit.  14,  de  Pactis. 
(A)  See  contra:^— Ilobbes. 
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the  intentions  of  the  parties.  But  two  contracting 
nations  may  fairly  require  a  copy  of  the  treaty  enter- 
ed into  by  them,  to  be  drawn  in  each  of  their  lan- 
guages, and  may  properly  resist  any  dictation  or  supe- 
riority claimed  by  one  of  them,  as  to  the  language 
of  the  treaty.  It  is  often  for  the  saving  of  disputes 
agreed  that  the  language,  style,  or  ceremony  adopt- 
ed, is  not  to  be  considered  as  a  precedent,  but  is 
used  without  prejudice  to  the  respective  rights  of  the 
parties. 

XXVI.  A  protocol  is  a  term  used  to  express  an  or  protocols. 
original  copy  of  a  national  agreement.     The  original  is 
sometimes  miscalled  by  that  term. 

XXVII.  He  who  exercises  imperial  prerogative,  is  oftheinter- 
a  sovereign,  equal  to  other  kings,  whatever  may  be  his  ri^ht^and 
or  their  title.     He  enjoys  regal  dignity.     It  is  not  the  sover^s. 
shape  of  a  crown,  or  the  value  of  its  jewels,  or  the  for- 
mal style  (a)  attached  to  a  name,  or  the  size  of  a  domin- 
ion, or  the  large  extent   of  political  power,   which 
constitutes    sovereignty.       Monarchs    cannot    confer 
royalty. 

Monarchs  represent  their  people  upon  all  public 
occasions. 


XXVIII.  Monarchs  should  conduct  themselves  with  or  the  inter- 
dignity  and  justice  towards  their  kingly  brothers,  com-  *^^^'^^®" 
placently  endeavoring  to    excite    affection    and  re- 
spect.    They  are,  like  the  nation,  bound  by  the  trea- 

(a)  See  Ans.  of  Louis  XV.  to  Min.  of  Cath.  IL  Jan.  18,  1763. 


r  imetv. 


^ri'.n  of  »  l;,-i.     'I^-.U  rr^iV.r.:  'ih- 

t  of  invtnjal-irM  r.Wj^*.jiET.     It  waa 

Kthat  the ',-.'^-.  -.I'^Tf:/!,*-,  in  1710, 

^  Peter  L;  ryA^.f.'l  Vi  him  h«r  ic;;**.- 

i  'A  jjiT.iiMT.eu,  he  ccnsidered 

f  to  catigrt!7iU£«  ber  upon  the  eienc 

1  in  ifait  nf.rf.rMiniAi  ahnaWi  htf  of  ^ 

i  to  th«  rrircuTnAuncei>.     It  it  b« 

comnuinkAffn  of  the  njvjL  meui^ 

':>  be-  rensnd^ri. 

'  of  curopean   nations  fumlihea   iome 

of  the  eivilitj'  of  ofowneil  Jtl- 

I  XIV.   put  f>n   mouminit   upon  du' 

K)poU  and  Jo^ph,  with  wh>jtu  lie  w:id  at 

■  VI.  did  the  same  upon  the  itt.<k,-t'aiM.> 

Lout*  XV.  when  at  war  with  England, 

uUted  George  111.  upon  his  nuuriii^. 

XL  Upon  the  arrival  of  a  foreign  king,  the  pnv  onh*hmc 
'  a  of  friendship  are,  to  salute  him  with  milita-  hi^i?^" 
><>aoT8,  to  jrield  to  him  precedence,  to  leave  otF 
vnuig  during  his  stay,  to  cause  public  rejoicings,  to 
'is  pieienta  to  him,  to  command  national  prayers 
him,  to  proride  for  him  a  suitable  resilience,  and  to 
if  die  expeiues  attending  his  sojourn.     One,  or  more, 
^z  tU  of  tbeie  narks  of  attention  may  be  shown,  ac- 
^  carding  to  drcumstances. 

The  heaTy  expense,  and  punctilious  ceremony  of  re- 
gal TintSj  hare  given  rise  to  the  rustnm  of  trai-elling 
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ties  of  their  ancestors^  if  made  for  the  pubfic^  or  for 
themselves  and  their  heirs  or  successors. 

A  king  should  prefer  things  to  names.  Real  cour- 
age is  the  determination  to  pursue  virtue  undauntedly. 
The  force  of  the  community^  which  is'  centred  in  the 
king,  should  be  directed  only  to  good  objects.  An  au- 
gust sovereign  will  not  be  the  less  zealous  in  his  patri- 
otic and  enlarged  pursuits^  because  hi&  efforts  am 
sometimes  unrewarded  or  condemned-.  The  self-con- 
viction of  a  good  prince  is  his  best  recompense.  A 
monarch  who,  in  all  his  acts,  disinterestedly  and  pru- 
dently considers  the  public  interest,  without  neglect- 
ing the  just  demands  of  other  nations,  is  above  all  es- 
teem. 

An  absolute  monarch  may,  upon  reasonable  grounds, 
revoke  his  own  donations  and  immunities^  A  public 
creditor  using  proper  precautions,  and  advancing  to- 
the  sovereign,  money  which  he  had  good  reason'to  be- 
Ueve  was  to  be  applied  to  the  public  service,  should  be 
pubhcly  indemnified,  however  the  amount  has-  been' 
misappropriated. 

ofintenui-  XXIX.  The  usual  marks  of  politeness  and  friend- 

tionalceremo-  . 

reSiJ*TOw»t  ^"^P  should  be  carefully  observed  between  all'sovereign 
powers.  The  breach  of  them  being,  however,  only 
the  infraction  of  an  imperfect  right,  is  not  a  sufficient 
cause  for  war. 


Of  royal  noti-  XXX.  Compliance  with  custom  requires  that  theor- 
dinary  notifications  of  public  events,  and:  observance  of 
court-mourning,  should  be  attended  to,  by  civilised  al- 
lied sovereigns,  with  regard  to  each  other.     Between 
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enemies^  the  practice  is  optional;  but  is  sometimes  ob- 
served with  a  singular  nicety. 

It  is  particularly  customary  to  announce  to  foreign 
monarchs  the  accession  of  a  king.  This  custom  ob- 
tains between  royal  antagonists,  as  the  notification  is 
considered  a  subject  of  international  necessity.  It  was 
upon  this  ground  that  the  queen  of  Sweden,  in  1719, 
whilst  at  war  with  Peter  L,  notified  to  him  her  acces- 
sion, and,  with  an  excess  of  poUteness,  he  considered 
it  not  unbecoming  to  congratulate  her  upon  the  event. 
The  form  observed  in  this  ceremonial  should  be  of  a 
respectful  kind,  suited  to  the  circumstances.  If  it  be 
otherwise,  the  communicators  of  the  royal  message 
may  reasonably  be  remanded. 

The  history  of  european  nations  furnishes  some 
extraordinary  instances  of  the  civility  of  crowned  ad*- 
versaries.  Louis  XIV.  put  on  mourning  upon  the 
deaths  of  Leopold  and  Joseph,  with  whom  he  was  at 
war;  and  Charles  VI.  did  the  same  upon  the  decease 
of  Louis  XIV.  Louis  XV.  when  at  war  with  England,, 
congratulated  George  III.  upon  his  marriage. 

XXXI.  Upon  the  arrival  of  a  foreign  king,  the  pro-  ofthchonor 
per  marks  of  friendship  are,  to  salute  him  with  miUta-  SfiS^i"* 
ry  honors,  to  yield  to  him  precedence,  to  leave  off 
mourning  during  his  stay,  to  cause  public  rejoicings,  to 
make  presents  to  him,  to  command  national  prayers 
for  him,  to  provide  for  him  a  suitable  residence,  and  to 
pay  the  expenses  attending  his  sojourn.     One,  or  more, 
or  all  of  these  marks  of  attention  may  be  shown,  ac- 
cording to  circumstances. 

The  heavy  expense,  and  punctilious  ceremony  of  re- 
gal visits,  have  given  rise  to  the  custom  of  travelling 
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incognito.  In  the  latter  case,  respectful  attention  only 
is  requisite.  Peter  I.  had  no  just  cause  to  blame  the 
Swedish  king  for  not  treating  him  with  royal  distinc- 
tions^  when  he  travelled  through  Riga  incog. 

In  war,  princes  should  be  courteous  to  each  other, 
as  the  contest  is  not  between  them  personally. 

fo^ri^^l!^  XXXII.  As  it  is  essential  to  international  amity,  to 
preserve  the  reputation  of  foreign  monarchs  and  states, 
it  is  not  only  a  right,  but  it  is  also  a  duty  of  the  pub- 
lic power,  to  take  care  that  no  wilful  and  unjustifiable 
attack  upon  their  honor  be  made  by  any  of  the  sub- 
jects. 

If  the  people  were  permitted  at  pleasure  to  vilify  the 
person  or  the  coimtry  of  a  foreign  ally,  it  would  furnish 
continual  cause  for  national  irritation. 

But,  tender  as  a  virtuous  sovereign  will  be  of  the 
reputation  of  his  allies,  he  will  not  exceed  the  limits  of 
internal  political  freedom,  and  punish  a  subject  in  a 
mode  contrary  to  reason.  And  he  cannot,  at  the  ut- 
most, inflict  a  pimishment  which  could  not  have  been 
enforced,  if  the  act  had  been  directed  against  himself 
or  his  subjects.  In  some  cases,  the  offence  cannot  be 
considered  in  so  strong  a  light  as  if  relating  to  his  own 
country,  there  being  no  allegiance  due  from  the  sub- 
ject to  the  foreign  sovereign. 

cedence.  ^^  XXXIII.  Very  many  have  been  the  questions  as  to 
royal  and  princely  precedence,  which  have  puzzled  the 
heads  of  continental  jurists.  Many,  too,  have  been 
the  national  contests  upon  the  subject.  Nice  points 
have  been  started  at  different  periods,  relative  to  the 
precedence  of  sovereigns,   on  account  of  their  com- 
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paratively-superior  antiquity  of  titles^  power  in  their 
territories,  extent  of  country,  grandeur  of  dignities, 
number  of  titles,  imperialism  of  crowns,  and  attach- 
ment to  Christianity.  I  am  bound  to  say,  that  universal 
law  knows  no  such  distinctions,  and  that  all  independ- 
ent sovereigns  are  upon  an  exactly-equal  footing,  un- 
til, by  treaty,  or  voluntary  compliance  with  custom, 
they  waive  their  right  of  equality. 

It  is  proper  however  to  state,  that  where  disputes 
respecting  precedence  arise,  the  following  means  may 
be  adopted,  in  order  to  prevent  an  interruption  of 
friendship,  or  a  delay  of  public  business: — 

L  To  adopt  the  rule  of  alternation;  so  that  each 
may  alternately  take  the  lead. 

2.  To  observe  an  exact  equality,  by  some  plain  or 
ingenious  mode. 

3.  To  appear  incognito, 

4.  To  be  absent,  so  that  the  question  may  be  avoid- 
ed* 

5.  To  submit  with  a  protest. 

6.  To  agree  that  the  submission  made  shall  not  ope- 
rate as  a  precedent. 

No  rule  to  prevent  disputes  as  to  imperial  preced- 
ency is  more  equitable,  than  that  sovereigns  shall  take 
the  lead  according  to  their  seniority  of  kingship. 

XXXIV.  The  titles  of  '  emperor,'  and  '  king,'  are  ofioyaitit]«: 
accounted  the  most  dignified.  But  the  name  of  the 
dignity  under  which  a  royal  individual  governs  a 
territory,  is  immaterial.  His  sovereign  indepen- 
dence of  power  is  not  vitiated  by  the  modesty  of  his 
title. 

X 
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Srilu^*rf^"       XXXV.  The  exterritoriality  of  sovereign  princes^ 
'^^"^  that  is,  their  exemption  from  civil  and  criminal  juris- 

diction, is  justly  (a)  founded  upon  the  elevated  nature 
of  their  offices,  it  being  considered  that,  to  a  certain 
degree,  they  are  sovereign  every-where. 

of^invio-        XXXVI.  From  the  exterritoriality  of  monarchs  re- 
▼adgiM.        gu\ts  their  exemption  from  the  legal  jurisdiction,  when 
m  a  foreign  country. 

Even  a  sovereign  may  however  be  treated  as  an 
enemy,  and  if  exercising  open  and  unjustifiable  vio- 
lence against  the  foreign  state,  may  be,  for  the  protec- 
tion of  it,  warned  to  depart,  imprisoned,  or  killed. 

An  ahen-sovereign  cannot  commit  treason,  or  anti- 
municipal  crimes,  in  a  coimtry  in  which  he  is  tempo- 
rarily resident. 

A  governing  prince,  detained  by  right  of  war,  and 
continuously  treated  as  an  enemy,  may,  upon  conspir- 
ing against  his  conqueror's  life,  be  put  to  death. 

of^si  mar-  XXXVII.  The  rcfiisal  of  a  royal  lady  to  marry  a 
sovereign  or  prince,  should  not  be  treated  as  an  act  of 
hostility.  To  take  away  the  right  of  matrimonial 
choice,  is  to  cut  off  an  essential  part  of  the  freedom  of 
nature. 

^rTiuSb^      XXXVIIL  Navigation-laws  affecting  all  other  sub- 
ing kings.       jects,  do  uot  bind  the  king,  whilst  acting  as  the  trus- 
tee of  the  public.     Such  laws  must  generally  be  pre- 

(a)  See  Aitzema,  Saaken  van  Staeten  Oorlbgh.  c  34. — Von  Martens, 
book  V. — Bynk.  de  For.  Leg.  c.  3,  4. — Strube,  Rechtliche  Bedenken.  iii. 
p.  51. 
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sumed  to  save  the  public  rights  vested  in  the  king,  and 
he  cannot  forfeit  a  fine  to  himself  (a). 

XXXIX.  It  is  usual  to  exempt  the  moveables  of  a 
monarch,  and  his  family,  from  pubUc  duties  of  every  ofroyaipro. 

•     perty  in  a  fo- 

kind,  upon  request.     But  such  part  of  his  property  as  '®*«°  ''*^ 
is  immoveable,  or  stationary,  in  a  foreign  state,  is  sub- 
ject to  the  national  jurisdiction,  and  its  seizure  must 
be  treated  as  a  reprisal. 

XL.  The  manifestoes  of  sovereigns  should  be  ob- 
served with  impartial,  unswerving,  and  dignified  fide-  ?'J^°^" 
lity.     Monarchs,  who  are  the  grand  depositaries  of  ^^f®**"*- 
national  rights,  should,  for  no  consideration  whatever, 
deviate  from  the  path  of  good  faith. 

Royal  manifestoes  are  listened  to  with  profound  at* 
tention  by  mankind.  They  are  expected  to  be  car- 
ried into  effect,  to  their  very  letter.  Other  nations  act 
upon  the  reasonable  asaumption  of  their  entire  and 
faithful  observance.  To  put  other  countries  off  their 
guard,  by  the  public  declaration  of  falsehood,  in 
order  to  take  unjust  advantage  of  the  confidence 
placed  in  them,  is  conduct  which  never  can  become 
an  illustrious  king. 

Manifestoes  should  candidly  explain  the  royal  ob- 
jects. Vattelhas  dwelt  (6),  with  admirable  stress,  up- 
on the  importance  of  their  being  expressed  in  those 
terms  of  moderation  and  forbearance,  which  contri- 
bute to  reciprocal  goodwill. 


(a)  See  3  Atk.  141.— 5  Co.  Inst.  14.— 1  Salkeld,  162. 

(b)  Book  iii.  c.  4. 
X  2 
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ofroy»igm«       XLI.    A  subject   may  receive  tokens  of  remem* 
^         brance  from  foreign  sovereigns,  for  acts  done  consist^ 
ently  with  his  duty  to  his  own  state. 


dfadepoMd 
•ovjereign. 


Of  theneoe** 
sity  for  em- 


XLIL  An  unfortunate  prince  who  has  been  de- 
posed by  the  great  body  of  the  nation,  cannot  claim  of 
an  ally  perpetual  assistance  (a)  against  his  deposers; 
for  the  treaty  or  agreement  of  alliance  was  made,  not 
with  the  individual,  but  with  the  state. 

XLIII.  It  being  necessary  for  the  mutual  under- 
standing of  nations,  during  peace,  that  there  should  be 
embassadors  (6),  most  nations  have,  from  a  very  re- 
mote period  (c),  wisely  consented  to  depute  them. 
The  inconveniences  attending  royal  correspondence^ 
and  the  absence  of  sovereigns,  have  principally  given 
rise  to  representative  ministers. 


Of  those  who       XLIV.  Every  political  society  on  earth,  having  a 

have  a  right 

■ratativeSttI  "gl^*  *^  treat,  in  its  own  name,  with  foreign  powers, 

^^^^  has  also  a  right  to  send  embassadors  to  those  countries 

in  which  they  are  usually  received :  and  it  is,  in  its 

turn,  under  an  imperfect  obligation  to  receive  them. 

(a)  Case  of  James  II.,  and  pretended  James  III.  of  England  with 
Louis  XIV. 

(6)  See  Philip  de  Commines. — Moser.  Versuch.  v.  3,  4. — De  Sarras  de 
Franquenay,  le  Min.  Pub. — De  Cuniga. — C.  G.  Ahnert.  Lehrbegriff  der 
Wissenschaften. — Conradi  Bruni.  lib.  v.  De  Legat.  Cer. — Von  Roemer. 
Versuch.  Einer. — Meister.  Bibl.  Jur.  Natur.  Legatut. — Ompteda.  Litteratur. 
V.  ii.  537. — Paccasi.  Einleit  in  die  Gesandtschaftsrechte. — Uhlich.  Le  Dr. 
des.  Amb. — De  Real.  Science  du  Oouv. 

(c)  See  Herodot  lib.i.  sec.  21,  22,  andvii.  sec.  152,  157. — Virg.  ^neid. 
lib.  vii.  153. 
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The  sending  of  an  embassador  is  therefore  evidence  of 
sovereignty.  They  are  not  of  natural  right.  But  the 
custom  of  deputing  them  is  now  so  generally  establish- 
ed, and  found  to  be  so  highly  poUtic,  that  it  may  be 
considered  as  an  affront,  for  a  state  which  generally 
appoints  embassadors,  not  to  depute  them  to  a  parti* 
cular  nation.  If  the  embassador's  master  be  a  king 
defactOy  he  his  entitled  to  be  recognized  in  bis  minis* 
terial  character.  It  is  not  for  the  other  state  rigidly 
to  investigate  his  master's  title,  although  to  some  ex- 
tent such  an  investigation  is  just,  A  sovereign  power 
actually  exercising  the  legislative  and  executive  func^ 
tions  of  government,  in  whomsoever  that  power  is  vestr 
ed,  is  entitled  to  send  an  embassador;  but  a  faction 
merely  aiming  to  acquire  the  sovereign  power,  is  not  (a) 
so  entitled* 

Dependent  princes,  viceroys,  governors,  and  minis* 
ters,  have  no  right  of  themselves  to  depute  embassa- 
dors, but  they  may  do  so  under  the  authority  of  their 
sovereigns.  A  deputy  cannot,  of  his  own  mere  will, 
appoint  a  deputy. 

XLV.  As  it  would  be  extremely  imreasonable  to  ofthepcsnoM 

^  proper  to  be 

force  upon  a  nation  an  embassador  of  an  obviously-unfit  embaasadors. 
character,  there  is  a  power  vested  in  every  state,  to 
refuse  to  receive  in  that  capacity,  either  a  person  who 
is  incompeteYit  to  perform  the  oflSce,  or  one  who  has  no 
regard  for  the  dignity  of  the  supreme  power  to  which 
he  is  commissioned. 


(a)  See  Volt.  Chas.  XII.  book  ii. — Villeroy's  Answ.  to  Presid.  Jeannin. 
8th  Apr.  1608. 
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Thus,  if  the  person  deputed  be  of  unsound  mind, 
or  be  tainted  with  moral  ignominy,  or  be  disagree- 
able to  the  foreign  kmg  (a),  he  may  justly  be  re- 
manded  to  the  commissioning  sorereign.  And  those 
who  have  grossly  abused  the  majesty  of  the  power  to 
which  they  are  sent,  without  having  made  such  re- 
paration as  has  been  in  their  power,  are  unquali- 
fied. I  trust  that  I  shall  not  subject  myself  to  the 
charge  of  the  slightest  want  of  respect  for  the  tender 
sex,  in  opposing  the  over*gaUant  notion  of  Bynker- 
shoek,  that  females  are,  to  the  full,  as  fit  for  filling  the 
embassadorial  office  as  men.  The  ladies  themselves 
would,  I  imagine,  be  scarcely  desirous  of  the  members 
of  their  sex  thus^  officiating.  A  woman  is,  in  general, 
an  improper  person  to  be  6ent  as  embassador,  at  the 
least  to  a  king's  court  (6),  and  may  therefore,  firom  the 
reason  of  the  case,  be,  in  the  first  instance,  objected  to, 
by  the  sovereign  to  whom  she  is  deputed.  But  if  she 
have  been  once  received  by  him,  he  cannot  afterwards 
allege  her  sex  as  a  disqualification.  There  may  be,  it  is 
acknowledged,  extraordinary  cases,  in  which  the  em- 
bassadorial appointment  of  females  is  justifiable.  But 
this  fact  is  exceptiVe  rather  than  probative.  Candor 
obliges  me  to  add,  that  the  principle  which  I  am  dis- 
puting, is  supported  by  several  historical  instances  (e), 

(a)  See  Moser.  Zusatze,  iiL  p.  1192.— Scholotzer.  Staatsanzeigen.  book 
iy.  p.  458. 

(6)  See  contra : — Bynk.  lib.  i.  c.  5. — Acqua  sur  la  superiority  intellec- 
tuelle  de  la  Femme. — F.  C.  Moser.  Die  Gesandtin.  Nach.  iii.  n.  2. 

(c)  Instances  of  Marshal  Geuebriant's  wife,  in  1645;  Margaret  of  Aus- 
tria, in  1508  and  1529;  and  Louisa  of  Savoy,  embassadresses :  and  Count- 
ess de  Koenigsmark,  Charg^e  des  affaires  of  Augustus  king  of  Poland  to 
Charles  XIX. 
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with  how  much  propriety,  I  must  leave  the  reader  to 
judge. 

The  same  individual  may  be  deputed  to  attend  dif- 
ferent courts,  although  such  form  of  appointment  is 
generally  inconvenient.  A  sovereign  is  not  bound  to 
receive  an  embassador  without  credentials  or  mandate- 
patents,  which  should  be  delivered  and  received  as 
soon  as  possible  after  his  arrival. 

XL  VI.  An  embassador  ia  entitled  to  the  style  of  of  the  style, 

•  1  •  ceremonies, 

*  excellency,  from  all  persons,  exceptmg  the  sovereign  JJ^^^f® 
to  whom  he  is  addressed.  Upon  this  ground  the  ro-  ^^ 
man  cardmals  decline  to  bestow  this  title  upon  an  em^ 
bassador  sent  to  Rome  during  the  interregnum  exist- 
ing  upon  the  death  of  a  pope,  considering  themselves 
the  temporary  depositaries  of  the  sovereign  power:  an 
opinion  which  does  not  appear  to  be  conclusive. 

It  is  sufficient  for  nations  to  pay  to  embassadors,  aar 
to  kings,  such  homage  and  ceremonies  as  their  cus- 
toms sanction.  The  degree  of  honor  shown  should 
not,  however,  be  capriciously  lessened  by  a  particular 
power. 

The  public  entries  of  embassadors,  formerly  practis- 
ed, are  nearly  discontinued. 

It  is  proper  for  the  embassador,  instantly  upon  his 
atrival  in  the  foreign  territory,  to  send  an  exact  copy 
of  his  mandate-patent  to  the  secretary  of  state,  or  other 
proper  officer,  and  to  request  a  royal  audience  thereon. 
A  reply  should  then  be  sent  to  him,  appointing  a  day 
for  the  purpose. 

In  Europe,  if  a  public  audience  take  place,  he  is,  on 
the  day  named,  according  to  the  custom  of  the  court, 
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conducted  with  all  reasonable  honors,  accompanied  by 
the  chief  members  of  his  retinue,  to  the  king,  who  sits 
in  his  presence-chamber  imcovered,  and  is  attended 
by  his  ministers  of  state.  He  advances  towards  the 
sovereign,  and  bows,  uncovered,  three  times.  The 
king  then  puts  on  his  own  hat,  and  by  sign  or  speech 
desires  the  embassador  to  be  covered.  The  minister 
puts  on  his  hat,  and  makes  a  polite  speech,  afterwards 
delivering  the  letters  of  credence,  which  he  takes  from 
one  of  his  retinue,  to  the  prince,  or  to  one  of  his  minis- 
ters beside  him.  After  this  ceremony,  it  is  customary 
for  the  king  to  introduce  him  to  the  queen,  and  the  rest 
of  the  royal  family.  Private  audiences  are  now  the 
more  general  in  Europe. 

But  whilst  I  deem  it  right  to  state  what  the  euro- 
pean  practice  is — a  practice  somewhat  regulated  by 
treaties,  I  must  not  be  understood  to  lay  down  any 
particular  form  as  absolutely  essential.  All  due  re- 
spect should  be  observed,  as  well  by  the  sovereigd 
addressed,  as  by  the  embassador.  Much  depends 
upon  the  ceremonial  of  the  country  to  which  the  em- 
bassador is  sent;  some  deference  too  may  well  be 
paid  to  the  customs  and  expectations  of  the  nation 
deputing  him. 

It  is  usual  for  an  embassador,  after  his  royal  audi- 
ence, to  send  a  card  of  notification  of  his  arrival  to 
those  of  other  states,  upon  which  he  receives  their  vi- 
sits. Amongst  embassadors,  as  among  equal  inferior 
ministers,  the  precedence  is  yielded  to  the  visitant. 

Des  Callieres  has,  in  his  celebrated  work  upon  the 
manner  of  negociating  with  sovereigns,  mentioned  a 
number  of  nice  points  of  etiquette  to  be  observed  by 
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embassadors^  envoys,  and  ministers  of  the  third  order, 
which,  although  they  have  given  rise  to  many  disputes 
between  them,  I  do  not  think  it  important  to  particu- 
larise. 

XLYIL  Embassadors,  and  kingly  representatives  ofembaM- 
of  every  kind,  take  precedence  according  to  the  digni-  **«****• 
ty  of  their  sovereign.     They  give  way  to  the  princes 
of  the  blood  only. 

An  embassador  extraordinary  precedes  an  ordinary 
one,  if  both  come  from  the  same  court,  and  such  pre- 
cedence be  agreeable  to  their  sovereign. 

Ministers  of  various  grades  are  sometimes  sent,  in 
cases  of  dispute  respecting  the  comparative  precedence 
of  embassadors  of  different  nations,  in  order  to  avoid 
disagreeable  controversy. 

XLYIII.  Embassadors  are  ordinary  and  extraordi-  EmiMMadon 
nary.     Ordmary  embassadors  transact  the  general  af-  Jg^f****'* 
fairs  of  their  royal  masters.     Others  are  extraordina- 
ry.     Their  rights  and  duties  are  alike,  while  their  au- 
thority  lasts.     They  are  always  appointed  by  the  so- 
vereign  power  which  they  represent. 

XLIX.  Letters  of  credence  are  signed  by  the  sove-  of  letters  or 

credence* 

reign  power.  They  state  the  name  and  rank  of  the 
bearer,  and  the  object  of  the  mission,  and  request  the 
sovereign  addressed,  to  render  full  credit  to  the  com- 
munications which  the  person  deputed  shall  make  up- 
on behalf  of  his  court. 

L.    The  privileges  of  embassadors  arise  from  the  or  the  gene. 


dignity  of  the  sovereigns  by  whom  they  are  deputed,  pn^aor 


and 
or 
embaasadook 
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They  are  nearly  all  centred  in  the  inviolability  of  per- 
sons and  goods. 

The  general  advantage  of  mankind  requires  that 
they  shall  be  protected  from  all  outrage,  and  causeless 
inconvenience.  The  general  rule  of  the  freedom  of  em- 
bassadors from  civil  restraint  is,  that  while  such,  they 
are  necessarily  as  inviolable  (a)  in  persons  and  personal 
goods  in  the  foreign  country  as  their  very  sovereigns 
would  be,  even  during  war,  or  in  the  case  of  crimes. 

All  nations  are  bound  to  keep  unmolested,  embassa- 
dors and  envoys,  although  they  come  with  a  hostile 
message.  They  have  not  the  least  privilege  which  is 
not  to  be  traced  to  the  independence  of  the  monarchs 
whom  they  represent. 

An  embassador  and  his  suite  are  entitled  to  all  the 
privileges,  rights,  and  facilities,  which  are  necessary  to 
the  objects  of  the  mission. 

The  absolute  right  of  an  embassador  to  pass  through 
the  country  of  a  monarch  to  whom  he  is  not  addressed, 
is  insisted  upon  by  Vattel.  Although  no  writer  upon 
mtemational  law  would  sanction  the  unnecessarily 
wounding  either  the  person  or  the  dignity  of  an  em- 
bassador,  yet  the  position  of  that  learned  author  is 
inconsistent  with  his  own  view  of  the  inviolability  of 
territory  attaching  to  every  nation. 

An  embassador's  papers  should  not  be  seized,  unless 
they  be  directly  opposed  to  the  state  in  which  he  is 
commorant ;  and  then  only  if  the  seizure  be  necessary 

(a)  See  3  Bulstr.  27. — Montesq.  Esp.  d.  L.  26.  21. — F6st  188. — Turnb^ 
Hein.  ii.  sec.  220. — Bynk.  de  For.  Leg.  c.  5  and  7. — Joinville.  Vie  de  St 
Louis,  p.  67. — Jean  Hotoman.  Trait  de  L'Amb.  c.  4. — J.  Hoogeveen.  Leg. 
Orig. — 2  Sam.  c.  x. — BL  Com.  i. — Burlamaq.  ii.  c.  15. — Schleusingde  Le- 
gal.— Laugicr.  Hist.  D.  X.  Paix  de  Belgrade. — Ward.  ii.  p.  525. 
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to  its  legitimate  defence  (a).  He  may  say^  write,  or 
do  what  he  is  pleased,  so  as  it  is  not  wilfully  hostile  to 
^he  state. 

An  embassador  ought  not  to  give  up  his  privileges 
or  rights,  for  they  are  his  sovereign's.  He  cannot 
make  a  treaty,  without  the  royal  authority. 

Embassadors  are  generally  allowed  to  certify  the 
authenticity  of  documents,  for  transmission  to  their  own   ' 
country. 

-  They  lose,  in  consequence  of  their  absence  from 
faome^  no  rights  which  they  would  have  enjoyed  the 
benefit  of  had  they  been  present  there ;  for,  in  the  eye 
of  political  law,  they  still  remain  as  individuals  in  their 
own  nation. 

They  are  as  exempt  from  imposts  as  their  sovereigns 
would  be;  but  they  are  not  free  from  the  payment  of 
tolls  or  postages,  charged  for  public  improvements  or 
focilities,  of  the  advantage  of.  which  they  partake. 
Their  exterritoriality,  in  the  absence  of  any  stipula« 
tions  upon  the  subject,  has  the  effect  of  exonerating 
them  from  direct  taxes. 

An  embassador  has  a  right  to  have  his  head  cover- 
ed before  sovereigns;  but  that  right,  from  motives 
of  gallantry,  is  not  always  exercised  before  crowned 
ladies. 

All  embassadors  are  entitled  to  be  treated  alike. 
They  cannot  exercise  sovereign  power  over  their  own 
retinue.  Embassadorial  privileges  refer  only  to  the 
countries  to  whidi  embassadors  are  addressed.  They 
have  not  a  strict  right  to  pass  through  other  countries, 
without  permission,  or  to  claim  any  immunity  therein* 

(a)  See  case  of  Gyllenburg.  Tindal.  cont.  of  Rapin,  in  1717. 
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A  nation,  after  declaring  its  intention  beforehand^  may 
refuse  the  granting  of  particular  privileges  to  a  foreign 
embassador,  although  it  is  generally  impolitic  and  illi- 
beral to  do  so.  The  concession  of  them  depends  up- 
on mutual  consent,  and  one  nation  cannot  compel  ano- 
ther to  break  through  its  customs* 


StoriSu?'S'  ^''  '^^^  residences  of  embassadors,  in  which  term 
emiMndon.  j  ^^^  includc  their  carriages,  are,  from  their  exterri- 
toriaUty,  usually  free  from  the  entrance  of  officers  of 
justice.  But  as  such  inviolabiUty  exists  for  the  gene- 
ral benefit,  it  is  unwise  and  wrongful  for  a  minister  to 
screen  debtors  or  ordinary  culprits  in  his  official  asy- 
lum, which  is  intended  for  his  own  security,  and  not  to 
answer  purposes  of  injustice. 

The  harbouring  of  persona  reasonably  suspected  of 
treasonable  designs,  is  an  act  so  dishcmorable  and 
dangerous,  as  to  justify  a  forcible  entry,  if  a  peaceable 
one  be  refused. 

The  marriages  of  fellow-subjects  of  an  embassador, 
in  his  state-residence,  are  reputed  good. 

Of  embaro-        LII.  The  exterritoriality  of  embassadors  irives  rise 

dorlal  exemp-  "  ^ 

tu"iSSS^*"    *o  their  exemption  from  the  civil  jurisdiction  of  the 
country  to  which  they  are  sent. 

They  owe  subjection  only  to  the  laws  of  their  own 
nations.  They  cannot  be  treated  as  subjects;  but,  at 
the  most,  only  as  enemies.  Their  inviolability  com- 
mences from  the  due  notification  of  their  authority. 

An  embassador's  life  cannot  be  taken  away,  unless  in 
the  imavoidable  and  self-defending  opposition  of  his 
open  and  unjust  violence.  If,  for  instance,  an  embas- 
sador should  attack  the  life  of  a  subject,  that  subject 
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would  be  unquestionably  justified  in  defending  him* 
self  against  such  unjust  violence,  even  to  the  extremi* 
ty  of  death  itself.  I  believe  that  it  has  never  been 
otherwise  contended^  although  some  very  loose  and 
wire-drawn  distinctions  have  been  raised  by  juriscon- 
suits  upon  the  subject. 

Nothing  but  inevitable  necessity  can  justify  a  mi* 
nister's  arrest*  The  conduct  of  the  Japanese^  in  put- 
ting to  death  the  embassador  sent  to  them  by  the 
Portuguese,  at  Macao,  with  his  splendid  retinue,  has 
eonferred  the  suspicion  of  discredit  upon  their  public 
promises.  An  embassador  cannot  be  imprisoned  for 
any  act  of  his  sovereign  or  state.  If  a  war  break  out, 
he  is  at  liberty  to  return  in  safety  to  his  country.  The 
sacredness  attached  to  his  person,  prevents  his  trial 
m  the  courts  of  the  country  which  he  is  sent  to,  unless 
he  be  a  subject  of  it,  or  he  have  waived  his  privilege, 
or  it  be  previously  stipulated  that  he  shall  be  so  tried, 
he  being  invested  with  the  supremacy,  independence, 
and  privileges  of  his  royal  master.  If  charged  with  a 
weighty  ofience,  he  should  be  sent  back  to  his  coun- 
try, to  be  tried  there.  He  is  not  subject  to  judicial 
process  for  any  crime,  however  great,  agamst  the  laws 
of  the  foreign  realm. 

An  embassador  is  not  liable  to  the  process  of  a  sub- 
poena, because  his  sovereign  would  not  be  so.  Little 
kiconvenience  occurs  from  this  rule,  as  cases  seldom 
happen  in  which  embassadors  are  necessary  witnesses. 

Coke,  Foster,  and  Hale,  have  declared  their  opin« 
ion,  that  embassadors  may  be  tried  in  foreign  coun- 
tries, for  ofiences  against  the  light  of  nature,  such  as 
murder.  Grotius  is  of  a  contrary  opinion.  The  sound 
law  upon  the  subject  is,  not  that  an  embassador  may 
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commit  6uch  a  crime  with  impunity^  but  that  he  should 
be  sent  home  to  be  tried.  He  is  liable  to  the  juris- 
diction of  his  sovereign,  even  for  acts,  committed  in  the 
foreign  country;  because,  during  the  whole  period  of 
his  stay,  he  has  been  under  the  protection  of  his 
own  state,  and  is  considered  as  having  been  within  its 
confines. 

The  inviolability  of  embassadors  in  foreign  territo- 
ries may  occasionally  produce  trifling  injury^  which  is 
not  however  to  be  placed  in  competition  wiUi  the  &r 
greater  evils  which  would  result  from  their  subjection 
to  arrest,  trial,  and  punishment,  in.  the  foreign  ter-* 
ritory. 

A  minister's  person  is,  even  before  bis  recognitkni, 
protected  from  attack  or  confinement,  unless  he  haire 
committed  a  crime  dangerous  to  the  state  t  and  the» 
he  may  be  imprisoned  only  during  the  time  of  danger 
— a  kind  of  imprisonment  to  which  the  english  queen, 
Elizabeth,  subjected  the  embassador  bf  Philip  II.  It 
is  always  better,  if  possible,  to  remand  the  embassador 
to  the  tribunal  of  L  nation,  to  answer  for  whatever 
ofience  he  has  committed. 

ofthecha.         LIII.  Au  embassador  should  be  allowed*,  iwilli  hia 

pebofembas-  ^  .  .      '      . 

tadon.  retinue,  freely  and  openly  to  exercise  his  religion,  so 

long  as  the  embassy  lasts;  but  he  is  not  at.Ubeitjr 
to  adopt  modes  of  worship  unnecessarily,  ofkuaxve  ixk 
the  state.  He  cannot  require  that  the  subjects  of  the 
country  in  which  he  is,  shall  be  allowed  to  attend  his 
chapel.  t 

The  marriage  of  fellow-natives  of  the  embassador, 
or  of  any  of  his  suite,  in  his  embassadorial  chapel,  is 
valid ;  but  not  of  other  persons. 
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LIV.  The  professed  riffht  of  franchise,  by  which  Their  claim 
embassadors  claim  to  exempt  the  neighbourhood  from  ^^l* 
civil  jurisdiction  (a),  by  exhibiting  upon  their  resi- 
dences the  armorial  ensigns  of  their  sovereigns^  is  not 
justly  claimable.  It  gave  rise  to  great  dispute  between 
liouis  XIV.  and  Innocent  XI.  The  practice  formerly 
existed  to  a  great  extent.  It  is  not  now  entirely  abol- 
ished^ but  it  is  unreasonable,  and  therefore  not  obli- 
gatory. 

LV.  There  are  less  important  privileges  possessed  or  the  minor 

IT  o        IT  privileges  of 

by  embassadors,  such  as  being  saluted  with  military  embaasadors. 
honors,  attending  court  upon  all  ceremonial  days, 
having  suitable  places  apportioned  to  them  upon  public 
occasions,  driving  a  coach  and  six,  and  hanging  up  a 
canopy  or  throne  in  their  houses ;  which  it  is  not  neces- 
sary to  enlarge  upon. 

LVI.  Embassadors  and  plenipotentiaries  are  bound  or  the  duties 

•  11  •  -IT.  ofembaasa- 

to  support,  upon  every  possible  occasion,  the  dignity^  dors. 
power,  and  will  of  their  royal  masters.  They  are  but 
the  mirror  of  the  sovereign's  power,  glory,  and  judg- 
ment, and  are  not  at  liberty  to  act  merely  according 
to  their  own  discretion.  They  must  not  accept  bribes, 
or  private  gifts  of  any  kind ;  but  should  act  honestly, 
and  to  the  best  of  their  discretion.  They  should 
adopt,  as  nearly  as  they  can  with  propriety,  the  con- 
duct which  their  monarchs  would  observe  if  they  were 
personally  present;  and  therefore  should  not  follow 
the  forms  of  mere  private  life.  Thus  they  do  not  wear 
mourning,  upon  the  decease  of  a  nearest  relative. 

(fl)  Sec  Schot  Jurist  Woch. — K,hevenhuller.  Annal.  iv.  p.  1340. — Lau- 
gher, Hist,  D.  L.  Paix  de  Belgrade,  i. — Schmauss.  Corp.  Jur.  Gent.  i.  p.  1069. 
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ofttiegnerai       LVII.  Ministers  are  bound  to  follow  their  instruc- 

dutJetaiidxe- 

g^^^**  tions,  but  to  attend  strictly  to  the  laws  of  nations. 
They  should  give  information  to  their  sovereigns  of 
all  that^  under  circumstances^  it  is  proper  for  them  to 
know.  They  have  no  right  to  interrupt  the  authority 
of  the  sovereign  in  whose  state  they  are^  or  to  protect 
criminals  or  debtors.  They  are  bound  to  leave  the 
country  to  which  they  are  sent^  upon  a  declaration  of 
war,  or  reasonable  notice.  Thev  are  liable  to  be  tried 
at  home,  for  any  act  done  there,  or  abroad ;  as  when 
away  they  are  supposed  to  be  protected  by  their  own 
civil  power. 

oftheqtuoi.        LVIII.  Embassadors  should  be  dexterous,  but  not 

ficatkmsaf 

embaandon.  artful  (a),  diligent  in  the  public  good,  and  well  acquaint- 
ed with  international  law,  existing  treaties,  and  the 
public  wants.  The  public  interests  also  require  that 
they  should  be  strictly  obedient  to  their  orders,  and 
respectful  towards  the  state  which  they  are  sent  to, 
mmgling  patience  with  dignity. 

The  business  of  public  negociation  requires  a  sound 
knowledge  of  international  law,  some  acquaintance 
with  state-history,  a  gentlemanly  address,  and  talents 
sufficient  to  perform  the  duties  of  his  office  with  credit 
to  himself  and  his  sovereign. 

Of  fautruc-  LIX.  Ministers  of  all  kinds  are  bound  not  to  show 

tiona  to  public 

their  private  instructions  to  the  foreign  prince,  so  as  to 
divulge  the  strict  duty  of  secresy  confided  to  them. 
But  there  may  be  cases  of  urgent  necessity,  in  which 


(a)  See  contra: — De  La  Bruy^re.  Chap,  du  Souv.  et  de  la  Repub.— Von 
Martens,  book  vii.  c.  8,  sec.  3. 


ministers. 
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the  sovereign  has  no  just  cause  of  displeasure,  if  the 
minister  show  a  part  of  his  instructions.  I  confine  this 
liberty  to  those  very  few  cases  in  which  the  showing 
of  them  is  honorable  to  the  minister  and  advantage- 
ous to  his  sovereign. 

LX.  An  embassador,  upon  his  departure,  unless  he  of  thedepar- 

tttie>  in  gene« 

leave  abruptly,  generally  receives  presents,  and  a  regal  J^*^®"*^*^ 
audience.     These  regulations  depend  upon  custom. 

Upon  his  return,  under  whatever  circumstances,  he 
may  demand  passports  for  himself  and  his  train. 

LXL  It  is  not  essential  to  an  embassador's  depar-  ofanemba*- 

^  sador'g  depar- 

ture, that  he  shall  be  recalled.     For  acting  upon  the  JJJ^**^* 

discretion  necessarily  reposed  in  him,  he  may  quit 

the  court,  if  a  gross  violation  of  international  law  have 

been  directed  against  himself,  or  the  persons  of  his 

suite.     Or,  the  king  to  whom  he  is  addressed  may  give 

him  an  indirect  intimation,  or  an  open  notice,  to  leave 

the  cwmtry,  with  which  he  is  bound  to  comply, 

LXII,  The  reasons  for  which  embassadors  are  re-  or  thcrecau 

of  embaasa- 

called  by  their  sovereign  powers,  may  be  classed  in  ^**"* 
the  following  order: — 

1.  The  accomplishment  of  the  purpose  of  the  em- 
bassy* 

g.  The  will  of  the  sovereign  power,  grounded  upon 
some  political  or  private  reason,  that  the  minister's  ap- 
pointment shall  cease.  Upon  these  occasions  of  recall, 
it  is  usual  for  the  embassador  to  request  the  honor  of 
s^  rpyal  audience,  to  take  leave,  because  such  motives 
for  his  return  are  not  considered  disagreeable  to  the 
foreign  state. 
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3.  The  complaint  of  the  state  to  which  the  embas*- 
sador  is  sent,  of  his  misconduct. 

4.  A  breach  of  international  law. 

5.  Resort  to  retaliation. 

6.  The  breaking  out  of  hostilities. 

In  the  third  case,  it  can  scarcely  be  agreeable  to  the 
monarch  to  receive  the  valedictory  compUments  of  the 
personage  who  has  offended  him.  In  the  fourth  case, 
it  is  not  unusual  to  take  leave.  In  the  two  last  events^ 
the  minister  sometimes,  before  his  recall,  receives  no- 
tice to  depart,  without  taking  leave  of  the  sovereign ; 
but  it  is  allowable  for  the  embassador,  whatever  is  the 
occasion  of  his  departiure,  to  request  a  royal  audience 
for  the  purpose  of  taking  leave,  so  as  he  has  in  view  no 
object  of  rudeness  towards  the  sovereign. 

The  audience,  in  the  case  of  a  recall,  is  sometimes 
pubUc,  sometimes  private.  The  embassador  presents 
at  it  the  letters  of  recall,  and  makes  a  courteous  speech 
suited  to  the  circumstances  of  the  case.  He  receives 
a  letter,  which,  if  there  be  any  ground  for  the  royal 
approbation  of  his  conduct,  contains  complimentary 
expressions.  The  usual  or  extraordinary  presents, 
and  the  passports  for  himself  and  his  train,  are  thexi 
sent  to  him. 

Before  his  departiure,  he  calls  to  take  leave  of  the 
other  foreign  ministers,  in  the  same  form  as  that  in 
which  he  notified  to  them  his  arrival. 


Proper  mode       LXIII.  An  embassador  having  cause  of  complaint 
dort  com-      against  the  foreign  nation,  should,  if  necessary,  forth- 
with protest  against  the  wrong,  and  immediately  apply 
to  his  own  state  for  protection. 
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LXIV,  Upon  the  decease  of  a  sovereign  addressed,  or  the  eflfect 

^  of  the  decease 

the  functions  of  the  embassador  sent  to  him  cease;  ®{iS^SS5?* 

'    upon  einDas- 

but  his  inviolability  continues  for  a  reasonable  time.       S?^^^^**^' 

When  a  deputing  sovereign  dies,  the  embassador's 
person  continues  inviolable  during  a  reasonable  period;, 
and  his  successor  generally  sends,  with  the  notification 
of  the  event,  either  a  recall,  or  fresh  letters  of  credence. 
The  latter  form  is  usually  adopted  in  hereditary 
states. 

LXV.   The  body  of  an   embassador   dying  in  a  ofthede- 

•^  "      ^  cease  of  an 

foreign  country,   should  be  honorably  interred,  ac-  embassador 
cording  to  his  nearest  relative's  or  chief  officer's  wish ; 
or  else  sent  home  with  respect,  and  without  the  pay- 
ment of  ecclesiastical  or  other  dues. 

Court-mourning  does  not  occur  upon  an  embassa- 
dor's decease.  His  effects  and  papers  should  be,  imr 
mediately  upon  his  death,  sealed  up  by  his  chief  of-* 
ficer,  and  protected  by  the  public  power. 

LXVI.  The  suite  of  an  embassador,  in  which  term  I  ofthesuiteof 

an  embassa- 

include  the  secretaries,  chancellor,  interpreters,  clerks,  **®'' 
gentlemen,  pages,  and  servants,  may  be  tried  for  crimi*^ 
nal  offences  (a),  but,  in  other  respects,  their  personal 
inviolability  is  generally  agreed  upon. 

The  deputing  sovereign  may,  with  propriety,  ex* 
press  how  far  it  is  his  will  that  the  embassadorial  suite 
«hall  be  amenable  to  him,  or  to  his  embassador,  for 
offences  committed  in  the  foreign  state.  But  the  lat- 
ter is  not  imperatively  boimd  by  that  will,  although  it 
should  be  treated  with  as  much  submission  as  the  na- 

(a)  See  contra:— Ward,  ii.  p.  540. — Willemberg.  de  Jurisd.  Leg. 

Y2 
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tional  interests  will  permit.  Thus,  if  an  embassador 
were  to  claim  an  imcon trolled  right  of  criminal  juris- 
diction over  his  retinue,  and  were  to  attempt  to  carry 
it  into  effect,  even  as  far  as  the  deprivation  of  life,  few 
states  would  submit  to  so  extensive  an  assumption  of 
power. 

The  embassador  may  always  exercise  the  last  resort 
of  dismissal,  with  relation  to  such  of  the  members  of 
his  retinue  as  are  appointed  by  himself,  and  miscon- 
duct  themselves. 

The  mere  unappointed  companion  of  the  embassa- 
dor has  no  immunity. 

Of  the  wives  LXVII.  Towards  the  close  of  the  seventeenth  cen- 
^CTttbaaMP  tury,  the  very  rational  practice  commenced  of  embas- 
sadors being  accompanied  by  their  wives.  Bynker- 
shoek  records  (a)  the  ribaldry  to  which  the  Spanish 
embassador  was,  in  1649,  subjected,  in  consequence 
of  his  wife  being  with  him  in  Holland. 

The  wife  of  the  embassador  enjoys  similar  privileges 
to  those  of  her  husband,  and  ranks  above  the  wives 
of  those  who  yield  in  precedence  to  him;  and  below 
the  princesses  of  the  blood. 

The  children  of  embassadors  have  the  same  rights 
and  privileges  as  if  they  were  bom  at  home. 

2fS?l!JSSi  LXVIII.  Originally,  embassadors  only  were  de- 
puted; but  the  ingenuity  of  statesmen  has  given  birth 
to  several  grades  of  ministers. 

Ministers  second  in  order,  are  ministers  plenipoten* 
tiary,  envoys,  and  inter-nuncios,  who  rank  next  to  em- 

(a)  Du  juge  competent  des  emb.  c.  15^  §  7. 


of  the  second 
order. 
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bassadors.  They  represent  their  sovereigns  only  in 
such  affairs  as  they  are  authorised  to  transact.  They 
take  rank  after  all  the  royal  family.  Their  letters  of 
credence  are  sometimes  pubUcly  presented  to  the  king^ 
but  with  Uttle  ceremony. 

LXIX.  Ministers  of  the  third  order^  are  residents,  or  ministers 

of  the  third 

and  charges  des  afiaires.     They  are  introduced  by  let-  o^^* 
ters  of  credence  presented  to  the  minister,  or,  as  ia 
much  more  seldom  the  case,  to  the  sovereign,  or  by 
the  verbal  presentation  of  the  departing  embassador^ 
or  the  state-minister,  to  the  king. 

In  some  books  I  find  a  distinction  attempted  to  be 
made  between  ministers  resident,  and  residents.  To 
me,  such  distinction  is  unintelligible,  and  I  therefore 
take  no  further  notice  of  it. 


LXX.  It  is  essential  that  ministers  of  the  second  Ministersof 

the  second  dt 

and  third  order  be  clothed  with  that  inviolability  of  SvioiSwel^ 
person  which  is  essential  to  the  performance  of  their 
duties. 


LXXI.  Ministers  charged  by  sovereigns  to  nego-  ofcommis- 
tiate  with  individuals  merely,  are  called  *  commissa-  ^®°^ 
ries.'     They  do  not  represent  the  common  body,  and 
have  not  the  privileges  of  royal  mandataries. 

Persons  employed  by  a  people  to  treat  with  a  sove- 
reign, are  merely  agents.  They  are  sometimes  digni- 
fied with  the  name  of  *  deputies.' 

LXXII.  Ciphers  are  used  in  state-correspondence,  or intema- 

,  tional  ciphers* 

m  order  to  preserve  the  secrets  of  the  government. 
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'    Ministers  are  bound  not  to  disclose  the  ciphers  of 
their  courts. 

ofcoMuu.  LXXIIL  Consuls  are  international  agents  of  com- 
merce. They  are  sometimes  allowed  to  be  judges  of 
commercial  controversies.  Their  office  may  be  traced 
to  the  home-consuls  of  the  twelfth  century  (a). 

The  power  which  they  possess  over  their  compatri- 
ots^  must  chiefly  depend  upon  the  will  of  the  sove* 
reign  by  whom  they  are  appointed.  But  in  order  to 
avoid  the  trouble,  delay,  and  expense  of  Utigation, 
their  fellow-subjects  often  permit  them  to  exercise 
what  may  be  called  a  voluntary  jurisdiction. 

Their  appointments  are  generally  called  letters  of 
provision,  or  letters  of  recommendation,  and  are  sel- 
dom termed  credentials. 

They  are  not  entitled  to  embassadorial  immunities. 
But  they  have  all  the  rights  and  privileges  essential  to 
the  due  performance  of  their  offices;  and  their  per- 
sons are  to  be  regarded  as  more  inviolable  than  those 
of  the  subjects  of  the  nations  in  which  they  are  station- 
ed. For  they  are  commissioned  by  sovereign  powers, 
and  are  therefore  well  entitled  to  public  respect  and 
forbearance. 

In  the  absence  of  any  stipulation  in  the  commercial 
treaties,  a  consul  is  subject  to  the  civil  jurisdiction  of 
the  country  to  which  he  is  sent  (6).  But  it  is  the  more 
advisable  course  to  send  him  home  to  answer  any  com- 
plaint which  that  country  may  have  against  him. 

A  consul  ranks  after  ministers  even  of  the  third  or- 


(a)  See  Muratori,  antiq.  Ital.  med.  cevi.  (6)  See  contra : — Vattel, 
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der.  He  is,  during  the  whole  period  of  his  stay, 
accountable  to  his  sovereign,  as  a  subject,  for  his  ac« 
tions. 

It  is  his  duty  to  preside,  with  diligence,  Uberality, 
9nd  justice,  oyer  the  commercial  afiairs  of  bis  country, 
ILnd  to  render  all  reasonable  aid  to  such  of  his  fellow<- 
natives  as  require  it. 

The  mercantile  character  of  a  person  filling  the  of- 
fice of  consul  is  not  benefited  by  his  official  character. 
This  would  be  to  serve  private  views,  under  the  pro- 
fession  of  forwarding  the  public  good. 

LXXIV.  Heralds  are,  as  we  learn  from  Lucian(a),  ofhemidfl. 
and  Herodotus  (6),  of  very  great  antiquity.  To  kill 
them  is  considered  contrary  to  the  rights  of  mankind. 
Alexander  sent  heralds  into  Tyre,  proposing  a  peace 
between  the  Tyrians  and  himself.  The  Tyrians  dis- 
graced themselves  for  ever,  by  throwing  the  heralds 
from  the  top  of  the  walls  into  the  sea.  Heralds  came 
into  very  high  repute  in  the  days  of  chivalry;  for  they 
were  the  appointed  messengers  of  war,  and  the  offi- 
cers of  chivalric  combat. 

Their  protection  of  person  arises  from  the  circum- 
stance of  their  not  personally  being  combatants,  and 
from  the  fact,  that  they  are  considered  to  be  necessa- 
ry instruments  in  the  hands  of  sovereigns,  for  transact- 
ing the  affisiirs  of  war  and  peace. 
'  Trumpeters  and  drummers  are  now  sometimes  em- 
ployed in  the  heraldic  office,  and  are  in  that  case  as 
privileged  as  heralds  by  occupation. 

Heralds  have  all  the  liberty  necessary  for  the  pro- 
Co)  Hermotira.  40.  (6)  Lib.  VII.  sec.  133,  134. 


ms 
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per  performance  of  their  duties  (a).    If  guilty  of  a  crime 
they  should  be  sent  home  for  trial. 

LXXV.  State-messengers  are  necessary  for  the 
peace  and  prosperity  of  nations,  and  are  therefore  pro- 
tected from  aH  molestation  during  peace,  upon  pro-* 
duction  of  their  passports,  and  announcement  of  their 
official  character. 


Of  intenia- 
tional  inter- 
ference. 


LXXVI.  No  nation  has  a  right  to  Judge  the  in- 
ternal conduct  of  another  power,  or  sovereign;  whilst 
the  government  exercises  its  functions.  If,  however, 
the  administration  of  the  civil  authority  be  suspended, 
and  either  party  reqtiire  the  assistance  of  another 
country,  it  is  for  that  country  then  to  decide,  whether 
or  not  k  shall  assist  the  complainant.  But  the  circum- 
stances must  be  peculiar  to  justify  interference.  In 
this  discretionary  power,  is  tiot  included  either  the 
sanction  of  an  illegal  revolt,  or  the  aid  of  an  unjust  so- 
vereign. It  is  honorable  to  a  state  to  refrain,  so  long 
as  it  can  with  dignity,  from  involving  itself  in  war,  on 
account  of  matters  not  affecting  its  own  immediate  in- 
terests. A  nation  is  amply  justified,  however,  in  pre- 
venting wilful  devastation,  and  unnatural  murder:  as, 
if  either  party  bum  the  houses  and  root  up  the  trees 
as  they  pass;  or  kill  women,  infants,  or  the  impo- 
tent. 

It  is  not  for  sovereign  powers  to  define  limits  of 
opinion,  or  internal  action,  beyond  which  other  stated 
shall  not  pass,  for  this  is  to  subvert  the  independency 
of  nations,  to  commit  injustice  under  the  excuse  of  vir- 


(a)  See  contra :— Wicquef.  de  L' Amb.  liv.  i.  sec.  5. 
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tue^  to  set  at  defiance  the  general  happiness  of  coun- 
tries,  and  to  deny  that  sovereignty  which  is  a  most 
precious  attribute  of  them.  If  the  religion  or  politics 
of  a  country  be  supposed  to  be  of  too  lax,  or  too 
severe  a  character,  it  is  not  for  another  power  to  inter- 
fere, by  attempting  to  correct  the  fancied  evil.  The 
Romans  too  frequently  made  this  a  pretext  for  disturb- 
ing the  peace  of  other  nations.  The  exercise  of  con- 
ciUation,  persuasion,  and  acceptable  good  offices,  alone 
is  justifiable. 

There  is  no  contract  between  nations,  that  they 
shall  be  free  from  error  in  their  opinions  and  habits  of 
life.  The  most  savage  horde,  and  the  most  civilised 
kingdom,  are  entitled  to  equal  inviolability.  One  coun- 
try cannot  be  lawfully  attacked  by  another,  unless  for  an 
infraction  of  those  laws  which  are  prescribed  between 
nations  in  general.  The  exercise  of  force  against  men, 
for  intellectual  errors,  is  unsanctioned  by  the  law  of  na- 
ture ;  and  so,  in  societies,  it  is  not  warranted  by  inter- 
national law.  But  this  reasoning  applies  only  to  that 
internal  administration,  which  does  not  immediately 
affect  external  states. 

Every  independent  political  body  possesses  the  moral 
power  of  advocating  the  general  rights  of  mankind,  as 
well  as  to  take  care  of  its  own  preservation.  We  are  not 
bound  to  wait  until  our  lives  and  liberties  are  attacked, 
if  there  be  a  dispositioil  evident,  either  by  expression 
or  by  preparation,  to  invade  them.  We  are  not  to  wait 
until  our  cottages  are  burned,  before  we  stop  the  arm 
of  the  unjust  aggressor.  We  are  not  to  look  calmly 
on,  whilst  our  neighbours  are  up  to  their  knees  in 
blood. 
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But  let  us  beware  how  we  persecute  our  fellow* 
creatures.  Let  us  not  pretend  to  be  showing  mercyi 
in  the  exercise  of  barbarity.  The  depriving  the  inca 
Atahualpa^  of  Ufe,  upon  the  ground  of  acts  confined 
to  his  own  dominions,  was  not  the  less  a  murderi 
because  it  was  inflicted  in  the  name  of  a  sovereign 
power. 

Of  tatern*.         LXXVII.  Neither  has  a  state  the  right  to  assume  to 
^^^  itself  infallibility  of  dictation  to  another  power,  as  to  its 

external  differences  vrith  a  third  nation.  But  in  cases 
of  obstinate  dispute,  it  is  generous  to  exercise  the 
amiable  office  of  mediation,  and  to  endeavor  to  sub- 
stitute the  scales  of  justice  for  the  sword.  The 
governing  principles  of  civiUsed  countries  being  simi- 
lar, it  is  not  probable  that  the  decision  will  be  un- 
just, if  the  arbitrating  power  be  not  interested  in 
the  event.  But  it  is  the  undoubted  right  of  each 
disputant  to  reject  the  proposed  mediation,  if  it  so 
choose. 

A  national  arbitrator  or  mediator,  in  the  absence  of 
positive  stipulation,  is  not  a  guarantee  for  the  per- 
formance of  what  is  right.  The  arbitrator  or  mediator 
takes  precedence  of  the  disputing  powers. 


tees. 


ofintcnia-         LXXVIII.   The  extent  to  which  an  international 

tknuUguanui- 

guarantee,  for  the  performance  of  some  treaty  or  con- 
vention, shall  be  liable,  in  case  of  its  breach,  must  de- 
pend upon  the  nature  of  his  engagement.  He  is  gene- 
rally liable  at  least  to  assist  the  injured  party  in  the 
recovery  of  the  right  denied.  But  if  stipulations  of  a 
new  character  be  made  between  the  two  contracting 
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parties,  subsequently  to  his  entering  into  the  guaranty, 
his  liability  ceases. 

LXXIX.  To  him,  who,  for  the  sake  of  truth,  can  or  the  religi- 
ous righu  of 

divest  himself  of  general  prejudices,  it  is  distressing  to  •  °*^°* 
contemplate  the  malign  feeling  with  which  religious 
sects  have  persecuted  each  other,  forgetting  that  we 
are  all  brethren, — a  principle  which  is  necessarily  the 
basis  of  true  religion. 

.  The  massacre  of  the  Jews,  in  the  times  of  Nero  and 
Vespasian,  fills  with  horror  the  minds  of  the  merciful. 
Two  millions  are  said  to  have  been  slaughtered,  with- 
in the  space  of  four  years.  And  since  that  promiscu- 
ous carnage,  they  have  been  banished  from  England 
by  Edward  I.,  from  Spain  by  Ferdinand  in  149^,  from 
Portugal  by  Emanuel,  from  France  by  Philip  the  fair, 
and  from  Naples  and  Sicily  by  Charles  V.  It  is  sin- 
gular that  they  afterwards  found  protection  amidst  the 
catholics  of  Rome,  and  the  mussulmen  of  Turkey^ 
both  of  whom  are  usually  reproached  with  the  want 
of  toleration. 

A  people  is  accountable  to  none  but  God  for  their  re- 
ligion ;  and  it  is  unlawful  in  any  measure  to  constrain  a 
country  as  to  its  faith.  Persecution  is  impotent.  To  con- 
vince, is  the  only  sound  mode  of  religious  propagation. 
The  tranquillity  of  nations  must  not  be  disturbed  by 
the  plausible  efforts  of  the  zealous.  True  piety  is  not 
produced  by  the  use  of  force.  Philosophically  speak- 
ing, there  must  be  in  the  world  one  form  of  reUgion 
more  true  than  the  other  forms.  But  if  the  opinion 
of  a  sovereign  power  were  to  be  the  test  of  this  truth, 
and  a  particular  form  of  religion  were  allowed,  upon 


332 


OF  INTERNATIONAL  LAW. 


the  faith  of  that  test,  to  be  politically  enforced  in  other 
countries,  the  Sublime  Porte  would  have  an  exceU 
lent  pretext  for  attempting  by  open  violence  to  intro- 
duce mahommedanism  into  christian  nations. 


Ofmissioiui- 
riei. 


LXXX.  Missionaries,  if  convinced  of  the  truth  of 
their  faith,  whatever  it  is,  may  journey  to  foreign  parts; 
and  endeavor  to  spread  their  religion,  by  all  pure  and 
peaceful  means,  unless  the  state  forbid  their  instruc* 
tion;  in  which  event  they  are  bound  to  return  home. 


Of  intema- 
Uonal  com- 
merce. 


LXXXI.  The  reciprocal  use  of  the  various  produc- 
tions of  the  earth,  and  the  mutual  wants  of  mankind, 
show  the  advantage  of  commerce,  and  even  its  necessi-* 
ty  (a).  Freedom  of  trade  is  a  positive  national  right.  As 
however  it  is  not  demonstrable  that  commerce  is  essen- 
tial to  the  existence  of  every  nation,  it  is  for  each  state 
to  determine  for  itself,  whether  it  will  openly  favor  the 
growth  of  commercial  interests  (6).  States  may  regu- 
late their  commerce  with  other  powers  at  their  discre- 
tion. They  may  either  abridge  their  trade  with  other 
states,  or  claim  the  advantages  of  first  occupancy,  so 
as  they  do  not  unfairly  monopoUze.  Restrictions  upon 
commercial  importation  are  unwise.  By  enriching 
our  customers,  we  are  Ukely  to  enrich  ourselves.  The 
price  of  commodities  generally  depends  upon  two 
things :  the  value  of  the  national  currency,  and  the 


(a)  See  Bouchaud.  Theor.  des  Trait§^  de  Com. — Bacfaof  Ab  Echt  de  eo 
quod  just  est  cir.  com. — Melon,  Essai  sur  le  Com. — Boehmer  de  Jur. 
Princ. — Schilter  de  Jur.  Hosp. — Sir  W.  Temple's  Lett  p.  113. — Lord 
Stowell's  Judgm.  Rob.  Adm.  Rep.  i.  p.  32. 

(6)  See  contra: — VatteL 
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supply  wanted  by  the  consumers.  Monopolies  may 
sometimes  have  a  slight  operation  upon  prices^  but^  in 
the  nature  of  things,  happily  it  cannot  prescribe  rules 
for  the  observance  of  the  consumers,  who  will  purchase 
or  refrain  from  purchasing  in  proportion  to  the  de- 
mand which  the  seller  makes. 

In  time  of  war,  a  state  may  prohibit,  either  entirely 
or  partially,  exportation  and  importation.  At  all  times, 
the  king  should  have  restraining  power  as  to  the  ex- 
portation of  arms  and  ammunition. 

LXXXIL  Every  country  is  free  to  impose  such  ofintema- 
customs  or  duties  upon  goods,  imported  and  exported,  tom^. 
as,  in  its  discretion,  it  conceives  to  be  proper.  But 
if  the  regard  for  the  general  convenience  of  nations  do 
not  induce  it  to  be  liberal  in  the  imposition  of  such 
duties,  at  least  it  should  beware  not  to.  compel  foreign 
countries  to  resort  to  retaUation. 

LXXXIII.  The  institution  of  posts  since  the  fif-  of  posts. 
teenth  century  (a)  has  greatly  advanced  science  and 
literature,  and  the  general  interests  of  nations.  Every 
faciUty  should  therefore  be  given  by  sovereigns  to  the 
passage  of  mails  in  time  of  peace ;  and,  during  war,  no 
obstacles,  not  essential  to  the  national  safety,  should 
be  offered  to  them.  The  monarch,  as  the  guardian 
of  the'  public,  has  the  regulation  of  the  post,  and 
should  render  it  as  useful  to  his  subjects,  and  allies,  as 
he  can.  He  is  not  accountable  for  losses  incurred  in 
the  conveyance,  unless  he  insure  the  safety  of  the  \eU 


(a)  See  Reichard,  Handbuch.  p.  25. — Beust,  Von  Postregal. — Moser, 
Kleine  Schriften,  iv.  p.  191.— Wicq.  i.  sec.  27. 


nation. 
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ters  and  packets  sent ;  but  he  is  bound  to  use  all  rea- 
sonable means  for  the  security  of  the  communications. 
Nothing  but  the  safety  of  the  state  can  excuse  the 
violation  of  that  secresy  which  is  essential  to  convey- 
ances by  post. 

ofAepub^       LXXXIV.  National  disputes  frequently  occur  on 

dSffl^a    the  subject  of  territory.     Questions  of  public  domain 

should  therefore  be  well  settled  by  treaties. 

Inviolability  of  territory  is  one  of  the  most  precious 
rights  of  nations.  It  is  not  less  unjust  to  attempt  to 
deprive  a  political  body  of  its  land,  than  it  is  to  rob  a 
private  person  of  his  property.  Both  acts  are  equally 
violations  of  the  laws  of  nature.  A  state  is  entitled  to 
the  uncontrolled  use  of  the  territory  which  it  has  ac- 
quired a  right  of  property  in  by  appropriation. 

The  rights  of  anticipation  must  always  be  re- 
spected in  the  use  of  property  of  every  kind.  The 
world  can  enjoy  no  quiet,  if  first  occupancy  be  dis- 
turbed>  at  the  pleasure  of  individuals  or  nations. 
The  rules  applicable  to  property,  as  to  individualsi 
are  equally  so,  as  far  as  they  can  be,  with  regard  to 
nations. 

The  right  of  territory  of  a  number  of  men  to  a  tract 
of  land,  gained  by  the  act  of  settlement,  and  to  the 
defined  or  definable  waters,  whether  bays,  rivers,  lakes^ 
creeks,  or  pools,  within  it,  has  been  before  stated  (b)* 
The  subsequent  division  of  the  land  into  portions,  for 
the  proprietorship  and  use  of  the  different  members^ 
vests  in  them  an  exclusive  property  in  the  parcels,  sub- 
ordinate to  such  limitations  and  restrictions,  as  the 

(a)  See  book  i. 
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common  understanding  imposes.  The  property  of  the 
nation  in  the  distributed  land,  being  only  a  right  of 
limiting  its  disposition,  is  called  'paramount',  and  is 
absolute  as  against  all  other  persons  or  bodies.  It  is 
for  independent  states  to  distribute  and  regulate  their 
own  territory  as  they  choose. 

The  right  of  navigators  to  take  possession  of  some 
newly-discovered  land,  by  planting  a  flag,  or  adopting 
some  other  symbol  of  ownership,  followed  up  by  active 
possession,  has  been  seldom  disputed.  The  principle 
upon  which  the  vaUdity  of  such  claim  is  admitted,  will 
extend  much  further  than  is  generally  conceded.  By 
first-occupancy  a  nation  becomes  the  exclusive  and 
absolute  proprietor  of  the  territory,  and  is  entitled  to 
its  uncontrolled  use  and  disposition. 

A  man  has  a  right  to  the  land  which  he  primarily  uses 
for  the  supply  of  necessary  wants.  So  it  is  with  nations! 
The  right  of  pre-acquired  territory  is  inviolable.  It  is 
impossible  to  define  the  exact  quantity  of  land  necessary 
to  each  individual,  or  nation,  unless  all  mankind  agree 
upon  it,  which  is  utterly  improbable.  The  fact  that  the 
land,  at  first  sight,  appears  too  much  for  the  wants  of 
the  people,  does  not  take  away  the  right  of  territory* 
What  appears  too  much  for  an  individual  or  individuals, 
a  nation  or  nations,  at  the  time  of  appropriation,  does 
not  appear  so,  when  population  increases. 

The  following  instances  are  illustrations  of  these 
principles : — 

Uncivilised  men  have  a  territorial  right,  to  the  fo- 
rests and  plains,  which  they  hunt  over,  unless  they 
consent  to  abandon  them.  This  right  is  not  rendered 
the  less  imperative  by  its  having  been  infringed  upon. 
But  other  individuals  may  limit  this  use  to  a  reason- 
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able  extent;  if  the  territory  be  vastly  more  than  is  ne- 
cessary^ and  the  settlers  be  driven  by  necessity  into 
the  territory. — The  marquis  of  Bath  has  a  park  of 
1,200  acres  in  Wiltshire.  If  the  population  of  this 
country  increase  ever  so  much,  his  lordship  has  still 
the  same  right  to  his  park. — If  I  go  to  sea,  discover  an 
unappropriated  island,  2000  acres  in  extent,  and  take 
possession  of  it  in  any  manner  sufficient  to  express  my 
intention  of  claiming  the  whole  of  it,  no  one  has  a  right 
to  disturb  me  and  my  descendants  in  its  possession* 
The  right  is  not  to  be  called  into  question  on  account 
of  the  supposed  superabundance  of  quantity. — China 
is  an  extremely  populous  country:  but  its  emperor,  for 
the  sake  of  his  subjects*  convenience,  has  no  right  to 
overstep  his  territorial  limits;  and,  by  force  of  any 
kind,  take  possession  of  a  neighbouring  tract  of  land 
in  actual  use. 

These  propositions  will  be  found,  upon  the  whole,  to 
be  just  and  rational,  inducing  the  least  contentions, 
and  protecting  the  general  wants  and  comforts  of  man- 
kind.  The  pretended  objection,  that  if  there  be  not 
room  for  population,  adjoining  land  must  be  forcibly 
taken  possession  of,  is  founded  upon  an  ignorance 
of  the  condensibleness  of  the  wants  of  a  population,  of 
which  China  is  a  remarkable  instance:  to  which  it 
may  be  added,  that  there  probably  are  millions  of 
acres  of  land  in  the  world,  used  by  wild  beasts  alone, 
but  applicable  to  the  purposes  of  men. 

Notwithstanding  any  alteration  in  the  appearance 


(a)  See  Adams's  Plea  before  the  supreme  court  of  United  States,  Fletcher 
V.  Peck,  Cranch.  vi.  p.  121. — Hodgson's  Lett,  from  N.  Amer.  ii.  p.  395  ^q. 
402.~Amer.  State  Papers,  1812  to  1815,  vol.  iz.  p.  389  to  425. 
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of  property,  it  belongs  to  the  original  proprietor,  so 
long  as  it  can  be  identified,  and  separated  from  an- 
other's. 

The  assertions  of  reigning  princes,  as  to  their  extent 
of  territory,  although  entitled  to  respect,  are  not  to 
be  received  as  infalUble  («). 

It  is  scarcely  necessary  to  add,  that  treaties  contin- 
ually effect  important  alterations  in  the  disposition  of 
property. 


in- 


LXXXV.  The  regulation  of  the  coinage,  and  the  of  coining 

considered'... 

ascertaining  and  fixing  the  rate  or  value  of  money,  is  temauonaiiy. 
an  indisputable  prerogative  of  the  sovereign.  He  has 
the  power  to  fix  the  currency,  as  to  payments  and  re- 
ceipts of  every  kind,  throughout  his  dominions.  The 
proper  declaration  of  his  will  upon  the  subject,  is  by 
royal  proclamation. 

LXXXVI.  If  a  social  body  voluntarily  submit  to  ofsubmission 

to  a  fmreign 

another  nation,  the  terms  of  submission  must  be  consi-  po^«'- 
dered  inviolable.  The  failure  of  protection  upon  one 
side,  or  the  commission  of  infideUty  upon  the  other,  an- 
nuls the  engagement.  Encroachments  upon  the  con- 
ditions originally  agreed  upon,  are  legitimated  by  vo- 
luntary acquiescence. 

LXXXVII.  The  colonial  settlements  of  a  nation  or  colonics. 
are  branches  or  parts  of  the  mother  country.     The 
treaties  and  laws,  therefore,  which  refer  to  the  coun- 
try generally,  affect  them,  unless  they  are  expressly  or 
impliedly  exempted  from  their  operation. 

(a)  Sec  Lord  Stowell's  judgm.  Dodson's  Adm.  Rep.  p.  339. — Farrinaci- 
us,  lib.  ii.  tit.  6,  qusest.  63,  n.  1 73. 

Z 
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m^^^i^t  LXXXVIII.  The  sovereign  is  the  high  depositary 
of  a  nation,  ^f  ^he  national  rights.  If  he  have  received  the  popu- 
lar authority  to  dismember  the  nation^  he  may  consti- 
tutionally do  so ;  although  nothing  but  the  most  urgent 
necessity  for  so  hazardous  a  step,  can  prove  the  expe- 
diency of  its  adoption. 

The  members  of  the  disjointed  state  are  entitled  to 
tesume  the  original  rights  of  nature;  and  to  sulmiit 
to,  or  to  disclaim  the  authority  of  the  new  govern- 
ment (a). 

Ste^*?*'       LXXXIX.  The  rights  over  inexhaustible  things,  of 
£^d^^^'  innocent  use,  and  of  extreme  necessity,  exist  as  much 
^^*       with  reference  to  national  bodies,  as  to  individuals  in 
the  condition  of  nature.     The  same  rules  and  limita- 
tions apply  to  both  states  of  being.     It  is  therefore  un- 
necessary further  to  explain  these  subjects. 

?SSm?***  -^^'  ^^^  ^^^  ^^^  *^^  regulation  of  aliens  necessa- 
rily occupy  much  of  the  serious  attention  of  states. 
The  rights  of  aliens  are  founded  upon  the  natural 
equality  of  men,  and  upon  that  duty  of  sociality,  which 
has  been  inculcated  in  the  first  book.  They  are,  in 
time  of  peace,  and  whilst  they  obey  the  laws,  inviola- 
ble  in  persons  and  property. 

Foreigners  may  justly  be  left  by  the  public  law  to 
their  natural  incapacities  as  to  inheritance  and  succes- 
sion; or  their  inheritance  and  succession  may  be  sub- 
jected to  particular  conditions,  or  reservations,  by  the 
nation  within  whose  jurisdiction  they  are.  But,  in  the 
absence  of  municipal  enactments^  they  may  dispose  of 

(a)  See  Declar.  of  States  of  Duchy  of  Buigundy  to  Charles  V. 
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their  property  by  will;  and  the  claim  of  escheatage  as 
to  such  property  is  void.  The  disposition  of  the 
moveable  goods  of  aliens  is  subject  to  the  national 
will. 

Aliens  may  marry  any  females  residing  within  the 
state,  in  the  same  manner  as  the  subjects,  unless  they 
be  siieciaDy  prohibited  from  doing  so. 

We  should  be  kind  to  foreigners,  and  exercise  hospi- 
taKty  towards  them,  so  far  as  we  can  without  self-injury, 
of  which  it  is  for  the  state  to  judge,  especially  if  our  peo-  ' 
pie  be  well  received  in  their  country.  And  having  once 
generally  permitted  their  abode  with  us,  it  is  unjust 
to  send  them  back  without  ample  cause.  The  empe- 
ror Claudius,  in  his  oration  to  the  roman  senate  (a), 
beautifully  described  the  honor  and  benefit  derived  by 
a  state,  from  its  generous  reception  of  foreigners. 

Nations  are  frequently  prevented  from  imposing  se- 
vere burdens  upon  foreigners,  from  a  fear  of  reta- 
liation. 

XCI.  Foreigners  have  no  right  to  intermeddle  with  ^^^j^? 
the  right  of  territory  of  a  nation,  without  its  permis-  ^^^ 
sion;  for  all  the  land  is  exclusively  vested  in  the  com- 
munity, and  they  cannot  justly  interfere  with  the 
rules  of  a  moral  body,  to  which  they  do  not  belong; 
unless  those  rules  be  made  the  excuse  for  committing 
causeless  harm.^ 

They  axe  incapable  of  inheriting  land  (6),  unless  en- 
abled by  the  civil  laws  to  do  so. 

They  may  be  prevented  from  entering  territories  in 
which  they  have  no  natural  or  civilly-acquired  interest, 

(a)  See  Cornel.  Tacit  Hist.  Css.  Ub.  XL  (b)  See  book  i. 

Z  2 
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on  the  same  principle  as  that  by  which  the  law  of  na- 
ture allows  proprietors  of  land  to  exclude  all  others 
firom  entering  upon  them.  But  if  by  unintentional  ac- 
cident they  be  forced  to  seek  shelter  in  ports,  or 
harbors,  to  inflict  upon  them  the  Uteral  legal  penalties, 
is  generally  an  inequitable  interpretation  of  the  law ;  un- 
less they  wilfiilly  annoy  the  natives,  or  do  not  conform 
themselves,  for  the  time,  to  the  municipal  regulations. 
It  is  desirable  that  civilised  nations  should  agree  not 
to  subject  aUen-enemies  to  additional  misery,  after  they 
have  anxiously  escaped  from  the  appalling  horrors  of 
the  storm. 

A  nation  has  a  right  to  prefer  the  interests  of  its 
own  subjects,  to  those  of  foreigners. 

SctoMt?"  XCII.  Aliens  are  generally  Uable,  during  their  stay 
in  the  foreign  country,  or  their  passage  through  it,  to 
the  operation  of  the  laws  administered  by  the  judge  of 
the  place.  This  liability  arises  from  the  temporary 
allegiance,  and  the  natural  right  to  punish  for  violated 
moral  law.  The  exemption  of  foreigners  from  the  civil 
jurisdiction,  would  produce  great  inconveniences. 

Foreigners  should  be  protected,  as  well  as  punished, 
according  to  the  law  of  the  state  in  which  they  are. 
Owing  to  physical  or  political  reasons,  their  punish- 
ment, according  to  the  legal  institutions  of  the  strange 
country,  is  sometimes  of  unequal  operation ;  but  the  in- 
convenience must  exist,  as  it  cannot  be  cured.  There 
is  no  injustice  in  this  rule,  and  its  infraction  is  much 
more  likely  to  cause  evils  than  its  observance. 

A  subject  suffering  an  injury  from  a  foreigner  at  sea, 
which  is  unterritorial,  should  be  compensated  accord- 
ing  to  the  laws  of  his  own  country;  but  in  a  case  of 
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public  punishment^  the  guilty  person  should  be  tried 
according  to  the  laws  of  his  own  nation^  unless  the  of- 
fence be  such  a  one  as  piracy. 

But  aliens  should  be  judged  by  their  own  laws^  for 
acts  not  done  within  a  foreign  territory,  or  to  the  peo- 
ple of  it.  And  in  the  cases  of  treason  and  sedition 
committed  abroad,  the  subjects  are  liable  to  the  juris- 
diction at  home. 


XCIII.  In  addition  to  the  liabilities  of  aliens  which  oftheuabiu- 

ties  of  aliens. 

have  been  specifically  treated  of,  there  are  others 
which  require  explication. 

It  is  the  duty  of  strangers  not  to  intermeddle  with 
the  secrets  of  the  state  in  which  they,  by  favor,  reside. 
The  civil  power  may  open  letters  which  are,  upon  rea- 
sonable ground,  suspected  to  contain  secret  information 
injurious  to  the  country.  But  the  unsealing  of  such 
letters  should  be  entrusted  to  honest  and  responsible 
officers,  and  they  should  be  sent  on  with  all  possible 
dispatch,  when  found  to  be  of  an  innocent  character. 

Foreigners  are  bound  to  leave  the  strange  country 
instantly  after  a  proclamation  of  war,  unless  time  for 
departure  be  granted  to  them,  by  general  treaty  or 
particular  stipulation.  Otherwise  they  may  be  detain- 
ed, with  their  property,  and  dealt  with  as  prisoners  of 
war. 

Strangers  are  bound  to  pay  taxes,  and  perform 
all  the  duties  naturally  resulting  to  them,  from  their 
temporary  residence. 

XCIV.  Sovereigns  have  no  right  to  confer  upon  SJ^i^^. 
foreigners,  or  rather  foreigners  have  no  right  to  accept,  fo?eiS^ra. 
titles  or  dignities,  contrary  to  the  will  of  the  sovereign" 
whose  subjects  they  are. 
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It  is  very  unusual  for  states  to  prohibit  their  sub- 
jects from  accepting  foreign  titles,  unless  they  be  in 
their  actual  service.  They  then  usually  require  pre- 
vious consent. 

wtoreigii  XCV.  Nobles  have  no  right  to  inununities  or  pre- 

cedence out  of  their  own  country ;  but  it  is  reasonable 
that  they  should  be  respected,  if  nobility  be  agreeable 
to  the  foreign  customs. 

But  persons  who  have  been  lawfully  deprived  of  any 
dignity  by  the  civil  power  from  which  it  originated,  must, 
in  other  countries,  be  considered  as  uninvested  with  it. 

Deflnithm  of      XCVI.  A  mau's  couutry  is  ascertained  more  from 

a  man's  coun- 

^-  his  extraction,  than  from  the  place  of  his  birth.     He 

derives  his  rights  from*  his  father. 

Subjects  of  the  state  are: — 

1.  Citizens,  bom  within  the  state,  or  elsewhere,  whe- 
ther upon  land,  or  at  sea,  of  citizen-fathers.  2.  Those 
bom  in  the  house  of  a  minister  at  a  foreign  court. 
3.  Such  as  have,  by  the  force  of  the  laws,  acquired  a 
settlement,^  or  legal  domicile,  in  consequence  of  conti- 
nued residence.     4.  AUens  legally  naturalised. 

Of  nauonai         XCVII.  The  scizurc  of  supposedly-contraband  pro- 

cbazactcr* 

perty,  in  time  of  war,  renders  the  ascertainment  of 
national  character  important. 

Men  generally  acquire  their  national  character  from 
the  country  in  which  they  reside.  But  in  those  coun- 
tries in  which  a  perpetual  pale  of  immiscible  exclusion 
is  kept  up,  it  is  customary  to  consider  individuals  as 
foreigners  in  the  land  in  which  they  are  in  fact  so 
'treated,  and  to  regard  them  as  of  the  country  in  whose 
factory  or  settlement  they  congregate. 
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The  possession  of  the  soil  impresses  upon  the  pro- 
prietor the  national  character  of  the  place,  as  to  the 
transportation  of  the  produce;  notwithstanding  the 
ever-so-distant  residence  of  the  owner. 

A  man  without  family  connexions  in  the  place  of  his 
birthi  and  residing  habitually  in  another  country,  is  to 
be  considered  as  domiciled  in  the  latter  place,  the  new 
habitation  divesting  him  of  his  national  character,  so 
far  as  the  subject  of  confiscation  applies. 

Mariners  are  characterised  by  the  country  in  the 
service  of  which  they  are  engaged,  even  if  they  have 
a  wife  and  family  resident  in  a  neutral  territory.  This 
exception  to  the  usual  rule  is  establi3hed  from  the  ne- 
cessary construction  of  the  case. 

The  circumstance  of  an  official  person,  as  a  consul, 
appointing  deputies  to  act  in  the  country  to  which 
he  is  addressed,  and  who  derive  their  authority  from 
him,  is  a  presumptive  fact  in  favor  of  the  national  cha- 
racter of  the  individual  being  fixed  to  such  place. 

As  to  ships,  in  cases  in  which  there  is  nothing  pecu-~ 
har  in  the  conduct  of  the  vessel,  the  owner's  residence 
determines  the  national  character  of  the  ship.  If  a 
ship  be  navigated  under  a  foreign  pass,  her  national 
character  is  that  of  the  foreign  country ;  and  she  is  liable 
to  condemnation  as  a  vessel  of  that  nation.  A  ship  pur- 
chased in  a  hostile  country,  habitually  engaged,  after 
the  commencement  of  the  war,  in  the  trade  of  it,  or  em- 
ployed in  forwarding  the  hostile  views  of  the  foreign 
nation,  is  to  be  considered  as  condemnable  as  if  she  be- 
longed to.a  native  of  it  (a). 


(a)  See  Judgm.  of  Ho.  of  Lords.  Feb.  10, 1785,  as  to  <<the  Nancy/'  &c. 
and  Mar.  28,  1795,  as  to  "  the  Ospray." 
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A  person  residing  in  a  foreign  country,  and  engag- 
ing in  trade  there,  is  to  be  considered  a  merchant  and 
native  of  that  place,  as  to  such  trade,  but  not  as  to 
trading  elsewhere.  It  is  thus  that  traffic  impresses 
upon  a  transaction  a  national  character,  and  supplies 
the  deficiency  of  that  character,  as  to  the  personal 
residences  of  individuals. 

Those  who  are  domiciled  in  a  place  do  not  lose  their 
national  character,  in  consequence  of  its  bemg  by  trea- 
ty agreed  to  be  ceded;  until  the  full  ccmsummation  of 
the  executory  contract,  by  actual  cession  and  passing  of 
possession.  A  person  desirous  to  quit  the  country,  but 
restrained  by  a  hostile  power  from  departing,  retains 
his  national  character.  International  law  does  not  re- 
quire the  performance  of  impossibilities. 

Length  of  time  is  a  most  unportant  ingredient  m  the 
domicile  of  an  individual.  The  going  to  a  country  for 
a  mere  special  purpose,  is  by  no  means  conclusive 
against  his  being  domiciled  there.  His  stay  in  that 
country,  for  a  long  and  continuous  period,  fixes  his 
domicile  to  the  place,  although  at  the  time  of  his 
arrival,  he  had  no  intention  of  remaining  in  it.  The 
personal  denial  of  an  intention  to  return  is,  against  the 
individual,  conclusive  evidence  upon  the  subject. 

ofnaturaH-  XCVIII.  A  persou  who  has  been  naturalised  at  his 
own  request,  is  generally  considered,  by  all  states,  as 
a  subject  of  the  country  which  has  bestowed  upon  him 
the  rights  of  subjectship,  and  to  be,  therefore,  always 
whilst  he  is  in  such  country,  and  sometimes  whilst  he  is 
out  of  it,  liable  to  the  sovereign  power.  Subjects  are 
occasionally  placed  in  awkward  predicaments,  from 
the  effects  of  naturalisation.     The  possibiUty  of  those 
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predicaments  should  be  well  considered,  before  men 
apply  to  a  civil  power  for  the  privilege  of  incorpor- 
ation. 

XCIX.  The  sovereign  power  has  a  risht  to  control  or  the  power 

or  o  of  sovereigns 

the  acts  of  the  subjects,  even  whilst  out  of  their  own  SjKad!***^**^ 
state :  as  to  prevent  their  trading  in  particular  articles, 
or  with  certain  nations. 

Subjects  may,  a  fortiori,  be  forbidden  by  the  sove- 
reign power,  from  remainmg  in  the  territories,  enlisting 
into  the  armies,  or  insuring  the  vessels  of  enemies,  and 
from  entering  into  any  commerce  with  them,  or  ren- 
dering to  them  any  assistance  in  their  hostile  projects. 

No  man  is,  either  by  oaths  or  commands  of  any  kind, 
discharged  from  the  allegiance  due  to  his  country. 

C.  There  is  no  objection  to  a  subject's  fighting  in  of  fighting 

,  ,  out^ones 

aid  of  a  foreign  state,  unless  against  his  own  nation,  ■'*'«• 
from  which  his  allegiance  restrains  him ;  or  unless  his 
sovereign  power  forbid  him  from  serving  there. 

CI.  The  duty  which  we  labor  under,  to  preserve  or intema- 

....  11  tiomdhuman- 

others,  and  supply  their  necessary  wants,  has  been  ity,  and  cur- 
laid  down  in  the  first  book.  In  the  application  of  that 
duty  to  tlie  affairs  of  states,  we  are  bound  to  preserve 
and  assist  other  nations  in  all  things,  without  reference 
to  their  incidental  quaUties.  This  obligation  will  be 
more  or  less  exercised  according  to  the  degree  of 
power  possessed  by  the  assisting  country,  the  degree 
of  want  of  the  people  assisted,  and  the  moral  good- 
ness of  each  party. 

If,  in  any  country,  the  women  be  much  less  in  num- 
ber than  the  men,  it  is  unnatural  by  force  to  debar  the 
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females  of  another  nation  from  intermarriage  with  them. 
As  much  international  assistance  should  he  rendered, 
as  can  be  afforded  without  self-neglect.  Causeless  in- 
hospitality  is  an  injury  (a)  of  an  imperfect  kind.  The 
observance  of  curtesy  to  foreigners  not  only  confers 
upon  a  nation  great  credit,  but  also  eventually  renders 
it  most  valuable  services.  A  civiUsed  country  which 
receives  strangers  with  hospitality,  will,  sooner  or  later^ 
be  rewarded  with  a  grateful  return.  It  is  wicked  to 
invade  upon  the  rights  of  a  nation  under  pretence 
of  serving  it.  The  deluded  Indians  of  the  Bahama 
islands^  allowed  themselves  to  be  trepanned  into  Hi&- 
paniola,  under  the  pretence  held  out  to  th^n,  that 
it  was  the  elysium  of  their  deceased  ancestors,  who,  in 
their  paternal  fervor,  wished  them  to  er\joy  their  socier 
ty  in  the  region  of  the  blessed.  Foolish  was  the  hope 
which  they  entertained.  But  base  were  they  whose 
better  education  taught  them  the  folly  of  the  anticipa- 
tion, and  who  yet  held  out  to  them  the  insinuating 
bait,  by  which  they  lost  their  iUberty. 

The  ancient  Grecians,  according  to  the  accounts  of 
Aristotle  (6)  and  Isocrates  (c),  treated  strangers,  whom 
they  termed  ol  jiapSapoi,  with  nearly  as  much  severit}|as 
wild  beasts,  as  being  the  next  in  the  order  of  creation. 
It  was  probably  upon  this  principle,  that  they  justified 
the  ill-treatment  of  the  embassadors  of  Darius.  The 
KpvTTTia,  or  secret  law,  by  which  the  masters  of  ithe 
slavish  helots  were  allowed  to  murder  them,  even 
whilst  obeying  their  orders,  was  revolting  to  humanity. 
We  can  scarcely  reconcile  this  irregular  and  rough 

(a)  See  contra: — Ruth.  Inst  u.  c.  9. 
(6)  Polit.  i.  c.  8.  (c)  Orat.  Panathen. 
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system  of  politics^  with  the  elegance  of  greeian  refine- 
ment— ^with  the  co-existence  of  elevated  tragedy^  and 
superior  comedy. 

The  indifference^  or  rather  the  hostility  shown  by 
the  Romans  towards  foreigners^  cannot  but  surprise 
us,  when  we  consider  their  general  refinements.  The 
fact  is  too  well  recorded  to  admit  of  doubt.  Nothing 
can  prove  it  better  than  the  synonymous  signification 
of  the  word  '  hostis/  which  equally  denoted  the  terms 
*  enemy  *  tmd  *  aUen.*  Thus  we  find  it  written  in  their 
law  (a):  '^  liber  homo  noster  ab  eis  captus,  servus  fit, 
et  eoTum^  For  a  nation  to  enslave  a  foreigner  upon 
his  merely  entering  its  territory,  was  an  act  unworthy 
of  the  dignity  which  we  usually  attach  to  the  roman 
name.  Cicero,  in  his  offices  (6),  remarks :  ^^  hostis  enim 
ctpud  majores  nostros  is  dicebatur,  quern  nunc  peregrin 
numdidmus.  Indicant  duodecim  tabuke,  aut  status  dies 
cum  hoste.  Itemque,  adversus  hostem  cetema  auctorp- 
tas*' — a  doctrine  which  no  one  could  now  entertain, 
without  being  accounted  dn  enemy  of  the  human  race. 

The  triumphs  of  the  ancients  bore  a  character  of 
cruelty,  which  scorned  to  show  compassion  to  an 
enemy  already  depressed  by  conquest.  To  exhibit 
to  a  gazing,  and  perhaps  to  a  furious  mob,  the  mi- 
series of  fallen  greatness  —  to  insult  the  sharpened 
feelings  of  misfortime — to  taunt  the  conquered  chief 
with  public  exposure,  at  the  moment  when  he  had 
eeased  to  become  an  object  of  fear,  was  the  triumph 
and  the  reward  of  the  roman  leaders.  It  cannot 
surprise  us,  that  those  who  could  resolutely  face  the 
greatest  danger  in  the  field,  were  imable  to  endure 

(a)  Dig.  L.  xUx.  tit  15. 1.  3.  (6)  Lib.  i.  c.  12. 
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this  ingenious  torture.  The  children  of  Persius,  whose 
Ups  could  only  utter  the  expressions  of  their  imbecility 
and  innocence,  were  carried  by  their  nurses  in  the 
train,  on  the  occasion  of  ^  the  triumph/  as  it  was  called, 
of  Paulus  Emilius  (a). 

S^**^"  ^^^'  Individuals  do  not,  by  banishment^  lose  the 

rights  of  men.  They  are  deprived  only  of  the  benefit 
of  social  protection.  As  they  have  the  right  to  reside 
in  some  place,  they  should  be  admitted  into  another 
territory,  if  the  admission  can  be  granted  with  physi- 
cal and  moral  safety.  It  is  cruel  to  consign  men  to 
perpetual  wretchedness,  on  account  of  former  indiscre- 
tions, of  which  they  have  repented.  What  would  be 
our  fate,  if  we  were  so  treated  by  the  great  Father  of 
mercies?  But  natural  clemency  does  not  call  for,  or 
even  justify,  the  protection  of  irreclaimable  violators  oi 
the  common  order  of  nations. 

Of  the  sup-         cm.  It  is  not  necessary  to  follow  the  example  of  a 

posed  distinc-  "^  * 

«ue MdiS-  niodern  jurist  (6),  in  defining  the  supposed  nice  distinc- 
ishment.        ^j^^  bctwcen  cxilc  and  banishment.     A  man,  who  to 
avoid  a  greater  evil,  chooses  to  leave  a  particular  place, 
without  any  sentence  of  a  court  of  law,  cannot  be  poli- 
tically considered  as  an  exile. 

Of  tolls  pay-  CIV.  The  advantages  attending  public  improve- 
ments justify  the  estabhshment  of  tolls.  Those  who 
enjoy  the  benefit  of  them  should  contribute  towards 
them.  It  is  the  duty  of  the  national  power  to  take 
care  that  compensatory  tolls    only  shall  be  imposed. 

(a)  See  Plut.  in  vit.  Paul.  Emil.  (b)  Vattel. 
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It  is  in  its  discretion  to  subject  aliens  to  the  tolls,  either 
alone,  or  to  a  greater  extent  than  the  citizens. 

National  tolls  may  be,  consistently  with  benevolence 
and  hospitality,  demanded  from  aliens: — 

1 .  As  an  acknowledgment  of  the  independence  of 
the  country.  In  this  case,  they  should  be  of  a  very 
small  amount. 

2.  For  clearing  channels,  erecting  and  keeping  up 
light-houses,  or  safety-marks,  making  and  repairing 
canals,  sluices,  and  roads,  guarding  the  coasts  against . 
pirates,  or  robbers,  and  for  other  public  safeguards  or 
improvements;  so  as,  in  their  passage,  they  enjoy  the 
temporary  benefit  of  such  works. 

3.  As  a  compensation  for  any  loss  which  it  is  ration- 
ally probable  that  the  nation  will  sustain  in  consequence 
of  their  use  of  the  territory. 

But  the  demanding  tolls  at  narrow  oceanic  inlets,  or . 
openings  from  one  sea  to  another,  necessarily  passed 
through  by  subjects  of  different  countries,  is  imjust, 
excepting  for  requisite  public  works. 

CV.  Some  of  the  oriffinal  rights  of  communion  still  of  puwicpas- 

°  ^  sage. 

exist;  but  in  an  imperfect  form.  Amongst  these  is. 
the  power  of  passage.  Nothing  but  necessity  justifies 
the  refusal  of  a  state  to  admit  the  subjects  of  another 
country  to  pass  through  it.  We  cannot  lawfully  for- 
bid the  passage  of  their  commodities,  essential  to  hu- 
man life,  unless,  by  allowing  such  passage,  we  should 
immediately  endanger  our  own  political  existence. 

The  inviolability  of  public  territory,  which  has  been 
before  explained,  will  satisfy  the  reader,  that  every, 
state  has  a  right  to  exclude  from  its  confines,  the  sub- 
jects, of  other  countries.  Whether  it  is  reasonable  to 
shut  out  foreigners,  is  a  question,  the  determination 
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o[  which  must  be  left  to  the  public  power.  No  state 
has  ever  yet  fek  itself  justified  in  declaring  war  agidnst 
China^  upon  the  ground  of  its  excluding  aliens  firom  its 
dominions. 

If  a  nation,  in  a  state  of  -peace  with  another  coun- 
try choose  to  impose  upon  its  members,  either  an  ab^ 
solute  restriction  of  entrance  or  passage,  or  such 
pecuniary  or  personal  conditions,  as  in  a  great  d^ 
gree  amount  to  an  interdict,  without  any  rational 
reason  for  doing  so,  such  an  exercise  of  right  is  so  far 
consistent  with  the  law  of  nature,  that  the  obstacles 
cannot  be  removed  by  force.  Such  conduct  may  be 
complained  of,  as  an  act  devoid  of  beneyoleiice<.  But 
it  is  not  a  breach  of  perfect  rights  And  that  person 
or  power,  who,  under  the  pretence  of  enforcing  an  im- 
perfect right,  openly  violates  a  perfect  one,  has  no  rea- 
son on  his  side. 

K  we  can,  without  injury  or  damage  to  ourselves,  .al- 
low strangers  to  pass  through  our  country,  and  do  not 
thereby  forward  an  unjust  cause ;  we  ought,  in  good 
feeling,  to  permit  them.  And  if  the  war  be  manifestly 
just,  we  should  rather  favor,  than  oppose,  their  pas- 
sage. The  right  to  exclude  them  altogether  from  the 
territory,  necessarily  gives  a  power  to  prescribe  the  par- 
ticular conditions  of  their  admission. 

The  principle  of  harmless  profit  must  be  very  cau- 
tiously applied  to  the  passage  of  foreigners  over  ter« 
ritories.  It  is  very  seldom  that  they  can  enter  or 
pass  through  them,  without  interfering  either  with  the 
trade,  the  prejudices,  the  comfort,  or  the  interests  of 
the  foreign  country.  And  if  the  civil  laws  interdict 
their  entrance,  the  advantage  derived  from  breaking 
them,  must  be  causeless  harm.     For,  wilfully  to  in- 
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fringe  upon  the  internal  rules  of  a  social  body^  is  a 
breach  of  justice  not  to  be  defended.  And,  as  already 
shown  (a),  the  person  possessed  of  the  right,  is  the 
party  best  able  to  judge,  and  therefore  the  proper  one 
to  decide,  what  is,  or  is  not,  harmless  profit  from  the 
thing  to  which  the  right  exists. 

The  exclusion  of  foreign  troops  and  ships  of  war 
is  highly  justifiable,  particularly  if  there  be  reason  to 
apprehend  their  hostility. 

CVI.  The  capacious  expanse  of  the  ocean  is  open  oftheocean. 
to  the  use  of  the  world  at  large.  The  sea  should  be 
so  employed,  that  all  nations  may  have  an  equal  use  of 
it.  It  could  not  be  occupied  as  property,  on  account  of 
its  fluidity  and  vastness,  even  if  such  occupation  were 
otherwise  justifiable.  The  nations  which  have  claimed  a 
maritime  empire,  do  not  arrogate  to  themselves  property 
in  the  seas  which  they  assume  the  dominion  of.  The 
sea  may  be  used  by  all  mankind,  without  injury  to  any, 
which  is  not  the  case  with  objects  of  tangible  posses* 
sion.  The  reasons,  therefore,  which  apply  to  other 
things  of  property,  do  not  apply  here. 

No  nation  has  a  paramount  right  to  the  immense 
waters  of  the  deep.  The  several  nations  of  the  earth 
have  not  assented  to  the  dominion  of  one  power 
over  all  the  seas.  The  declarations  of  monarchs  (b) 
do  not  evidence  their  exclusive  right  to  the  sea. 
No  nation  has  a  right  to  demand  dommion  over  the 
liea(c),   from  mere  self-assumed  sovereignty;  or  to 

(a)  Book  i.  (6)  Quoted  by  Selden. 

(c)  See  contra: — Puff. — Selden,  de  Dom.  Mar. — Gen.  Treat  of  Dom.  of 
Sea,  4to.  Lond.  without  date.  Brit  Mus. — Harg.  MSS.  327.  iv. — Frandscus 
de  Ingenuifl.-'Borough's  Sov.  of  Brit.  Seas. — G.  Welwood,  de  Dom.  Mar. 
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demand  of  the  subjects  of  another  nation,  upon  such 
ground  only,  the  lowering  of  their  national  flag.  The 
hbertr  of  navigation  can,  however,  be  expressly  surren- 
dered by  treaty.  And  the  ocean  may,  for  a  reasonable 
distance  fircHn  the  coast,  as  within  gun-shot,  be,  for 
equitable  reasons,  appropriated  to  the  state  adjacent, 
as  part  of  its  territory;  but  so  as  not  to  commit  cruel- 
ty  upon  the  victims  of  t^npest,  who,  by  virtue  of  their 
still-remaining  right  of  self-protection  in  extreme  ne- 
cessity, may  lawfully  insist  upon  saving  themselves. 
Dominion  over  the  waters  of  the  earth  has  been 
unjustly  claimed  at  different  times,  by  distinct  civil 
powers.  The  right  to  use  the  sea,  will,  at  last,  be 
found  to  originate  in  the  community  of  it.  It  is  open 
to  all,  excepting  so  far  as  is  essential  to  the  safety  of 
each  nation,  or  as  is  surrendered  by  actual  treaty. 
The  use  of  the  sea  is  an  imprescriptible  right;  and 
may  therefore  be  claimed  by  every  country,  after  any 
length  of  time,  or  even  if  it  have  never  had  the  benefit 
of  it  before.  Unquestionable  acquiescence  may,  how- 
ever, in  some  cases,  be  evidence  of  a  surrender  of  the 
right. 

But  although  exclusive  maritime  dominion  is  unrea- 
sonable, the  great  utility  of  the  exclusive  right  to  nar- 
row seas,  by  far  preponderates  over  the  inconvenience 
sustained  by  other  nations  in  consequence  of  it.  It 
would  be  very  injurious  to  nations  for  foreigners  to  pry 
into  the  secrets  of  their  fortifications  and  borders. 
The  national  claim  to  narrow  seas  should  however  be. 
well  promulgated. 

SIw ISritol        CVII.  A  nation  has  a  complete  right  to  its  shores, 
JiadSu^iOTl    and  to  the  rivers  which  flow  within  its  boundaries. 
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A  river  which  intersects  two  countries,  is,  as  a  natu- 
ral advantage,  open  to  the  equal  use  of  both.  The 
middle  of  a  river,  dividing  two  states,  is  the  con- 
fine of  each;  unless  either  have,  by  just  appror 
priation,  a  property  in  the  whole  of  the  water,  or 
rather,  a  right  to  the  exclusive  use  of  the  river, 
which  implies  also  a  right  to  the  land  which  it  covers. 
Primary  appropriation  of  a  territory  raises  the  pre- 
sumption of  taking  possession  of  the  river  which 
bounds  it,  excepting  in  the  case  of  a  river  sufficient- 
ly broad  for  the  convenience  of  both  territories. 
Losses  of  substance,  liquid  or  otherwise,  do  not  alter 
natural  bounds,  excepting  so  far  as  is  unavoidable. 
If  the  river  leave  its  channel,  its  former  imaginary 
confines  of  territory  remain.  Isles  or  islets,  other- 
wise unappropriated,  belong  to  the  owner  of  the 
water.  The  forsaken  channel  of  a  former  river,  in 
justice,  should  go  to  the  person  through  whose  land 
the  new  channel  forces  itself;  if  he  allow  the  reason- 
able use  of  the  river  to  those  who  previously  enjoyed 
the  navigation  of  it.  Water  deviating  from  its  former 
bed,  belongs  to  the  owner  of  its  new  one,  without  pay- 
ing satisfaction;  but  the  original  proprietor  has  a  right 
to  turn  it  back. 

In  the  case  of  avulsion  or  forcible  separation  of  land, 
and  junction  of  it  to  that  of  another,  the  part  carried 
away,  if  capable  of  identification,  belongs  to  the  ori- 
ginal proprietor;  but  without  prejudice  to  the  claim 
of  the  proprietor,  whose  land  is  covered  by  the  stran- 
ger's. 

The  river-bed  belongs  to  the  owner  of  the  river. 
Each  proprietor  may  take  precautions  to  protect  his 
own  banks;  but  neither  is  justified  in  adopting  mea- 

A  A 
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8ure3  to  injure  the  opposite  bank  or  the  course  of 
the  river. 

Lakes,  if  within  the  territory,  belong  to  the  owner 
of  it ;  but  if  they  be  situated  between  two  countries, 
they  must,  in  default  of  appropriation,  belong  equal- 
ly to  each. 

The  right  of  alluvion  generally  vests  the  natural  in- 
crease in  the  proprietor  of  the  land  which  gains  an  ac- 
cession. Land  swept  away  by  alluvial  process,  and  form- 
ing an  island  or  promontory  in  the  sea,  belongs  to  the 
territory  from  which  the  elements  of  earth  are  derived. 


Of oonunoD 
ports. 


CYIII.  The  king  only  can  institute  a  common 
port.  The  safety  of  the  nation  establishes  the  ne- 
cessity for  this  rule. 


Of  sea  fishe- 
ries. 


CIX.  The  use  of  inexhaustible  fisheries  at  sea,  is  not 
capable  of  being,  by  single  claim,  or  collective  treaty, 
reserved  to  one  nation,  or  more;  excepting  as  to  the 
parties  to  such  treaty. 


Of  the  pro- 
duce oi  the 
beach. 


ex.  In  the  use  just  mentioned,  is  not  included  the 
exhaustible  produce  of  beaches,  which,  whether  con- 
sisting of  fish,  pearls,  shells,  or  other  things,  belongs 
to  the  territory  of  which  such  coast  is  the  confine, 
imless  the  nation  have  ever  acknowledged  the  right  to  it 
to  be  common. 


Of  maritime 
honois. 


CXL  In  a  state  of  nature,  a  man  is  not  at  liberty  to 
strike  another  for  want  of  curtesy.  Neither,  in  a  po- 
litical condition,  is  a  naval  commander  at  liberty  to  fire 
into  a  ship,  for  want  of  politeness,  whether  an  ally  or 
not.     It  is  with  pain  that  I  reflect  upon  the  mischief. 
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and  even  upon  the  public  war  which  has  originated  in 
refusals  of  maritime  salute.  This  is  valuing  human 
life  too  cheaply. 

It  is  proper^  however^  that  rational  curtesy  should 
be  observed  between  nations,  as  well  as  between  in- 
dividuals. 

It  is  usual  to  fire  salutes  in  odd  numbers.  The  ho- 
nor conferred  is  measured  chiefly  by  the  priority  of  sa- 
lute; and^  secondly,  by  the  number  of  guns  fired. 

Hauling  down  the  flag  or  pendant,  and  lowering  the 
top-gallant  sails  or  foretopsail,  are  equal  marks  of  re-  ^ 

spect(a).  It  is  customary  for  merchant-ships  to  salute 
vessels  of  war,  and  forts,  with  cannon,  flag,  and  sail. 

Many  nicer  distinctions  have  been  made,  and  occa- 
sionally insisted  upon.  I  shall  not  tire  the  reader  with 
stating  them,  nor  will  I  wound  his  humanity  by  recording 
the  modes  in  which  they  have  been  at  times  enforced. 

CXII.  Vessels  or  boats  found  forsaken  upon  the  ofdereuct 
high  seas,  without  any  persons  on  board,  are  derelict, 
and  accrue  to  the  person  finding  them ;  or,  if  the  ci- 
vil law  have  so  directed,  to  his  sovereign,  subject  to 
payment  of  reasonable  salvage-money,  for  the  salvor's 
trouble. 

The  desertion  of  a  prize-ship  by  an  enemy,  after  cap- 
ture, is  not  evidence  of  the  dereliction,  or  animus  de- 
relinquendi,  on  the  part  of  the  previous  owner. 

(a)  See  Pestel.  SeL  Cap.  Juris  Gent  Mar. — KhevenhuUer.  Annales.^- 
Ordin.  of  Louis  XIV.  for  the  Navy. — Rous«et.  Supplem.  au  Corps  Dipl.  v.  iii. 
p.  285. — Engelbrecht  de  Servit  Jur.  PubL  sec.  1.  5. — Dumont.  vii.sec.  2.  310. 
— Von  Martens,  book  iv.  c.  1,  4.  sec.  15. — Bouchaud.  Thcorie  des  Traites 
de  Commerce. — J.  Sibrand,  De  Vclorum  Submissione. — Bynk.  Q.  J.  Publ. 
lib.  fi.  c.  21. 
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Of  capture.  CXIII.  Captures  are  prizes  lawfully  taken  in  war. 
The  striking  of  the  colors  is  the  time  of  deditio,  or  sur- 
render. The  exemption  of  small  fishing-vessels  firom 
capture,  is  discretionary.  The  last  captor  is  consider- 
ed tlie  lawful  seizor.  To  constitute  capture,  it  is  not 
necessary  that  the  captor  should  navigate  the  prize. 


Of  Joint  cqt- 

tUKw 


CXIV.  As  the  courage  and  hazard  of  captors  should 
be  liberally  rewarded,  the  apportionment  of  joint  cap- 
ture-money, in  the  absence  of  unquestionable  co- 
operation, should  not  be  too  widely  permitted^  The 
fact  of  joint  capture  must  be  ascertained  by  the  follow- 
ing general  tests: — 

The  intention  to  take — 

Active  co-operation,  shown  by  the  use  of  joint  force, 
at  the  taking — 

Co-operation  of  purpose,  agreed  on,  or  directed  by 
the  sovereign  power,  continuously  in  force  up  to  the 
time  of  capture — 

Unity  of  chase — 

Assistance  or  encouragement  of  the  friend,  and  in- 
timidation of  the  enemy — 

The  two  parties  must  have  a  previous  concert  and 
specific  knowledge.  The  claim  of  joint  capture  is  ne- 
gatived by  the  commander  declining  to  have  any  con- 
cern with  the  prize.  No  antecedent  or  subsequent 
services,  independent  of  the  capture,  will,  of  them- 
selves, entitle  one  of  the  claimants  to  the  advantages 
of  joint-taking.  Vessels  employed  in  a  joint  enter- 
prise, and  imder  the  orders  of  one  superior  officer, 
are  to  be  regarded  as  joint  captors. 

It  is  not  necessary  that  vessels,  to  be  jointly  entitled, 
should  pursue  a  parallel  course.     Unity  of  operation 
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is  all  that  is  requisite.  The  circumstance  of  cruising 
conjecturally  in  search^  is  not  evidence  to  raise  the 
presumption  of  a  vessel's  joint  capture^  if  taken.  The 
concealment  of  the  enemy,  or  the  other  ship,  by  fog, 
darkness,  or  headlands,  will  not  prevent  the  benefit  of 
joint  capture,  if  the  claimant  be  in  a  right  direction. 

As  to  king's  ships,  the  being  in  sight  generally 
raises  the  presumption  of  co-operation,  because  they 
are  then  bound  to  assist.  To  entitle  a  privateer  to  the 
benefits  of  joint  capture,  there  must  be  an  active  assist- 
ance in  the  taking  itself;  for  as  the  taking  by  a  priva- 
teer is  a  matter  of  discretion,  the  merely  being  in  sight 
is  insufficient.  The  onus  probandi  Ues  upon  the  per»- 
son  claiming  to  be  joint  captor. 

CXV.  Recapture  is  the  lawful  taking  back,  by  force,  or  recapture. 
of  a  prize. 

The  recaptors  are  entitled  to  salvage-money,  even 
if  they  be  non-commissioned  individuals.  The  con- 
sent of  the  sovereign  must  be  presumed  in  a  case  of 
such  clear  necessity. 

CXVI.  Restitution  is  the  return  of  property  wrong,  ofre^itu- 

tion. 

fully  seized  from  an  enemy,  an  ally,  a  neutral,  or  sub- 
jects. 

Restitution  does  not  bar  a  second  seizure  by  other 
parties,  upon  the  same  or  different  evidence. 

CXVII.  Salvage-money  is  the  compensation  civen  of«ivage- 

°  ''        ^  '^  ®  money. 

for  lawfully  saving  or  recovering  property. 

The  proportionate  amount  allowed,  varies  in  differ- 
ent nations,  and  must  generally  depend  upon  the 
trouble,  hazard,  and  utiUty  of  the  service.     It  is  given 
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in  cases  of  recapture,  and  of  rescue^  if  effected  singly 
by  the  captured  crew;  and  also  upon  occasions  of  re- 
stitution to  a  neutral. 

Salvage-money  is  allowed^  by  international  law,  in 
respect  of  property  retaken  by  a  power  out  of  its 
enemy's  hands,  if  condemnable  in  the  maritime  courts 
of  the  first  captor.  Those  who  improperly  dispossess 
the  original  salvors,  are  not  entitled  to  salvage-money. 
Nor  is  it  claimable  for  acts  of  pilotage.  Human  life 
is  regarded  by  the  laws  as  invaluable.  Salvage-money 
therefore  is  not  recoverable  for  the  saving  of  human 
life.  But  it  may  legally  be  demanded  for  saving  a 
party  from  the  loss  of  the  labor  of  the  persons  pre- 
served, or  in  fact  for  securing  any  other  certain  per- 
sonal advantage  to  individuals. 


OficKue. 


CXVIII.  Rescue  is  the  lawftd  recovery,  by  a  cap- 
tured party,  of  a  prize  before  taken  from  him. 

Sailors  may,  as  individuals,  endeavor  to  rescue  th^ 
captured  vessel;  but  I  am  of  opinion,  that  the  princi- 
ple cannot  be  applied  to  a  commander  who  has,  in  the 
full  exercise  of  his  discretion,  delivered  up  his  sword. 

Rescuers  have  a  hen  upon  the  property  rescued,  for 
payment  of  their  salvage-money. 


Ofyisitatlon 
and  search. 


CXIX.  The  lawfully-commissioned  cruisers  of  a 
nation  at  war  have  a  right  to  board  and  search  all  mer- 
chant-vessels, upon  the  seas,  in  order  to  ascertain  their 
destinations,  and  the  nature  of  their  cargoes.  Treaty 
can  take  away  this  right,  but  mere  force  cannot.  The 
forcible  contravention  of  the  right  of  visitation  and 
search,  subjects  the  ship  and  cargo  to  confiscation. 
King's  ships  are  not  subject  to  the  exercise  of  it. 
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The  international  policy  of  this  right  has  been  much 
disputed. 

CXX.  The  king's  colors,  or  colors  not  easily  distin-  pfkingrsco- 
guishable  at  sea  firom  them^  should  not  be  assumed  by 
merchantmen. 

CXXI.  The  flag  and  pass  of  a  ship  is  conclusive  of  nag  and 
evidence  of  her  nation. 

Those  who  assume  the  flag  and  pass  of  another 
country,  are  not  entitled  to  the  benefit  of  their  other- 
vrise  national  character;  and  yet  their  actual  charac- 
ter may  be  averred  against  them  by  other  persons* 

CXXII.  Head-money  (o)  is  money  paid  by  countries  of  head-mo- 
to  actual  captors,  for  every  man  on  board  a  ship  taken 
or  destroyed,  at  the  time  that  the  hostile  ship  is  first 
attacked. 

It  is  due,  whether  there  be  resistance  or  submissive 
surrender;  but  not  if  the  ship,  gims,  and  men  be  all 
saved,  as  the  object  of  it  is  to  reward  the  combatants 
for  the  injury  done  to  the  other  state.  In  a  general 
engagement,  the  whole  fleet  engaged  is  entitled  to 
share  the  head-money.  It  is  due,  by  international 
law  (6),  for  private  as  well  as  pubUc  ships  of  war,  whe- 
ther they  have  a  cargo  on  board,  or  not. 

CXXIII.  Convoying  ships  should  not  desert  their  of  convoy*. 
convoy,  in  pursuit  of  prizes,  or  other  objects;  their  im- 
mediate duty  being  the  protection  of  the  merchant-ships 

(a)  See  Statutes  19  Geo.  III.  c.  67.— Anne,  1708.~Geo.  III.  1805. 
(6)  See  Lord  Stowell's  judgm.  Rob.  Adm.  Rep.  i.  p.  158,  and  ii.  p.  57. 
—Contra: — English  Practice.  See  Rob.  Rep.  iii.  p.  58. 
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which  they  accompany.  But  they  may  take  prizes 
which  they  fall  in  with^  consistently  with  their  convoy- 
duty  ;  and  are  entitled  to  the  benefit  of  constructive  as 
well  as  actual  capture. 

Salvage-money  is  due  to  a  convoying  ship^  upon  the 
recapture  of  a  vessel  under  her  care^  unless  the  cap- 
ture be  fairly  ascribed  to  a  neglect  of  her  duty  of  pro- 
tection. 

A  merchant-ship  under  convoy  is  liable  to  visitation 
and  search;  and  the  resistance  of  one  ship  to  it^  is 
usually  regarded  as  that  of  the  whole  convoy. 

atiSS**^**^  CXXIV.  Hypothecation  is  the  pawning  of  a  ship 
for  necessaries,  by  the  master^  which  may  be  done  in 
a  foreign  port.  A  master  may  hypothecate  his  cargo^ 
in  a  case  of  extreme  necessity^  whether  for  repairs  or 
otherwise.  Upon  the  same  principle  he  may  sell  his 
cargo,  if  likely  to  perish  before  it  reaches  its  destina- 
tion. 

The  probable  benefit  of  the  owners  is  the  discre- 
tionary rule  of  hypothecation. 

Of  pkates.  CXXV.  Piratcs,  or  corsairs,  are  those  who  by  sea 

seize  and  appropriate  to  themselves  private  or  public 
property,  without  lawful  sovereign  authority. 

They  are  the  common  enemies  of  mankind,  and  are 
subject  to  be  so  considered  and  treated.  They  have 
not  the  rights  of  war,  and  are  liable  to  be  punished, 
as  invaders  upon  the  happiness  of  the  world.  They 
may  be,  and  generally  are,  punished  capitally.  The 
mode  of  punishment  must  depend  upon  the  judgment 
of  the  governing  power  by  which  they  are  taken,  con- 
sidering all  the  circumstances. 
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Their  unjustly-acquired  property  may  be  seized  and 
restored  to  the  lawful  owner.  Possession  of  things  by 
pirates  does  not  change  property.  Cruisers  merely 
seizing  property  which  is  contraband  according  to  the 
laws  of  their  nation,  or  carrying  their  prizes  into  the 
ports  of  their  country,  for  the  adjudication  of  the  ad- 
miralty-courts, are  not  to  be  considered  piratical. 

The  african  states  are  not  now  regarded  in  law  as 
piratical. 

A  war  of  extermination,  good  as  the  objects  intended 
by  it,  a  priori,  are,  is,  under  any  circumstances,  a  mea- 
sure of  horror  never  to  be  justified,  if  those  objects  can 
be  otherwise  attained.  If  ever  such  a  war  were  to  be  vin- 
dicated, it  would  be  in  the  destruction  of  those  inhuman 
corsairs  who  scour  the  seas,  without  respect  to  proper- 
ty or  life.  It  is  astonishing  to  observe  the  supineness 
with  which  the  european  powers  allow  pirates  to  infest 
the  ocean.  To  terminate  decisively  a  practice  so  odi- 
ous, is  surely  a  task  which  would,  in  its  performance,  do 
honor  to  the  nations  which  concerted  it.  The  Abb6 
Raynal  has  well  remarked  {a)  that  it  is  only  by  a  com- 
bination of  the  powers  of  Europe,  that  the  object  can 
be  effectually  accomplished. 

CXXVI.  Wreckers,  or  persons  who  from  a  motive  or  wreckew. 
of  spohation,  seize  the  wrecks  of  the  unfortunate,  are 
liable  to  exemplary  punishment. 

By  the  ancient  constitutions  of  Sicily,  of  the  time  of 
Frederic  the  Second,  to  steal  shipwrecked  property, 
was  a  capital  offence.  They  however  allowed  the 
salvage-money,  which  is  claimable  at  the  present  day 

(a)  Hist.  Pol.  liv.  xi. 
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in  most  european  countries.  It  appears  by  one  of 
the  laws  of  Stiemhook  (a),  that  all  the  Swedes  were 
subjected  to  a  tax^  which  was  humanely  appropriated 
to  the  relief  of  those  who  had  suffered  from  the  perils 
of  the  storm. 

The  proprietor  of  the  shore  is  entitled  to  take 
charge  of  shipwrecked  property,  and  is  bound  to  re- 
turn it  to  the  owner,  upon  payment  of  salvage-money, 
if  claimed  in  reasonable  time;  which  is  now  usually 
computed  to  be  a  year  from  the  period  when  the  pro- 
•  prietor  is  made  acquainted  with  the  accident.  The 
pretended  claim  of  strand-right,  under  which  the  pro- 
prietors of  shores  appropriate  to  their  own  use  proper- 
ty shipwrecked  thereon,  is  cruel  and  void.  It  has 
been,  to  the  honor  of  mankind,  by  degrees  nearly 
abandoned,  since  the  thirteenth  century.  The  sove- 
reign is  generally  entitled  to  die  custody  of  wrecks. 

Of  peace.  CXXVII.  The  doctrine,  that  war  is  the  natural  c<m- 

dition  of  mankind,  was  unworthy  of  the  intellect  of 
the  philosopher  of  Malmesbury  (6).  The  fact,  that 
different  kinds  of  animals  prey  upon  each  other,  is  often 
insisted  upon,  as  an  argument  to  sanction  the  theory 
of  eternal  war.  But  it  is  not  contended  that  man- 
kind, or  inferior  animals  of  the  same  species,  naturally 
devour  each  other. 

Peace  alone  can  carry  into  happy  efifect  the  benefi- 
cent designs  of  the  eternal  God.  It  is  then  the  duty 
of  political  bodies  to  cultivate  an  amicable  dispo- 
sition ;  and  to  avoid  the  horrors  of  external,  as  well 
as  of  intestine,  war.     To  obtain  peace,  or  rather  the 

(a)  LI.  Stiernhook.  1.  P.  1.  c.  9.  (b)  Hobbes. 
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peacefiil  possession  of  rights^  is  the  only  legitimate 
object  of  hostility. 

When  peace  is  concluded,  the  proper  international 
relation  of  friendship  immediately  takes  effect. 

It  is  highly  conducive  to  the  cause  of  general  peace, 
for  nations  to  agree  to  leave  their  mutual  disputes  to 
arbitration;  and  to  engage  that  certain  acts  or  injuries 
shall  not  justify  war  (a). 

In  time  of  peace,  it  is  the  duty  of  the  sovereign 
power  to  apply  itself  to  the  cultivation  of  the  peaceful 
arts.  The  unprovement  of  the  internal  comforts,  and 
external  security  of  the  country,  should  be  assiduous- 
ly consulted.  The  widening  and  ornamenting  the 
streets  of  the  metropolis,  will  sometimes  have  an  ex- 
traordinary influence  in  enlarging  the  ideas  of  the 
people.  England  is  greatly  indebted  to  her  present 
truly-august  sovereign,  for  the  many  national  improve- 
ments, of  which,  in  the  tranquil  season  of  peace,  he  has 
been  the  royal  designer. 

CXXVIII.  Nations  sometimes  wisely  agree  that  a  ofooogwM«. 
congress,  or  international  meeting,  for  the  amicable 
settlement  of  affairs  in  dispute  between  them,  shall 
take  place.  Deliberations  of  such  a  kind  should  be 
conducted  in  the  spirit  of  sincerity  and  concord.  The 
ceremonial  to  be  adopted  occasionally  forms  the  subject 
of  a  preliminary  ccmvention.  There  are,  however,  some 
points  established  by  national  custom: — 

The  ministers  are  generally  sent  as  plenipotentiaries, 
and  not  as  embassadors. 

They  either  interchange  their  foil  powers,  or,  if 
there  be  a  mediator,  hand  them  over  to  him. 

(a)  See  treaty  of  Utrecht. 
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The  conferences  are  conducted  by  the  ministers, 
and  in  the  presence  of  the  mediator,  if  there  be  one. 

The  hall  of  conference  is  sometimes  a  public  build- 
ing previously  agreed  upon;  sometimes  alternately  at 
the  dwelling  of  the  ministers;  and  sometimes  at  the  re- 
sidence of  the  mediator. 

The  discussion  is  either  verbal  or  written,  and  is  con- 
tinued until  terms  are  concluded,  or  an  adjustment  is 
broken  off. 

The  precedence  is  yielded  to  the  mediator. 


The  duty  of 
sUtettowwds 


CXXIX.  States  are  bound  to  protect  their  indi- 
vidual members  in  the  possession  and  enjoyment  of 
their  lawful  rights  and  rank,  aa  parts  of  the  bodies  po- 
htic.  Nothing  but  extreme  necessity  can  justify  their 
abandoning  them.  If  a  subject  be  grossly  ill-used,  the 
nation  should  demand  just  reparation;  and  may  wage 
war  if  it  be  refused. 


The  duty  of 
fubjects  to- 
warai  states. 


CXXX.  It  is  the  duty  of  the  members  of  the  state, 
to  obey  natural,  civil,  and  international  law.  It  is  the 
fashion  for  jurists  to  insist  that  conformity  to  the  two 
latter  branches  of  jurisprudence,  is  all  that  the  state 
can  demand.  But  it  is  the  obligation,  and  it  will  be  the 
practice,  of  well-disposed  patriots,  to  forward  the  cause 
of  virtue  to  the  full  extent;  and  not  to  be  satisfied  with 
the  eye-service  of  human  discipline,  which  general  codes 
or  arbitrary  customs  impose. 


The  account-       CXXXI.  It  is  incumbcnt  upon  nations  to  protect  all 

abUity  of  r  r 

?Sfrf  th^    other  public  bodies  from  the  commission  of  injuries  by 

membew.       their  subjects,  or  to  cause  reasonable  reparation  to  be 

made  for  them  when  committed.     As,  however,  from 
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the  constitution  of  political  society,  it  is  impossible  for 
sovereigns  entirely  to  prevent  such  wrongful  acts,  they 
should  not  be  identified  with  them,  excepting  so  far  as 
they  encourage  them,  refuse  their  reparation,  or  har- 
bor the  criminals. 

CXXXII.  It  being  a  fimdamental  maxim  of  inter-  2S5t*rf"°^ 
national,  as  of  civil  law,  that  the  public  will  is  express-  hS^^^ 
ed  only  by  the  sovereign  power,  it  is  cruel  (a)  to  inflict 
upon  subjects  severe  penalties  for  acts  done  in  ex-  . 
press  obedience  to  their  civil  power,  unless  the  acts 
complained  of  be  gross  outrages  upon  the  laws  of  na- 
ture, and  such,  therefore,  as  they  should  not,  even  at 
their  sovereign's  command,  have  been  guilty  of.     But 
the  people  are  bound,  in  the  case  of  uncalled-for  hos- 
tilities, to  return  any  prize  improperly  taken  by  them 
in  the  war. 

CXXXIII.  Public  war  (6)  is  a  state  of  contention,  ^SSy/" 
by  force,  between  two  disputing  sovereign  powers,  for 
the  recovery  of  rights,  or  supposed  rights.  If  the 
rights  of  a  sovereign  power  be  invaded  upon,  and  re- 
monstrance be  unattended  with  satisfaction,  there  are 
no  alternatives  left  to  the  injured  party,  but  either 
to  submit  to  the  wrong,  or  forcibly  to  insist  upon  re- 
dress. 

"War  is  permitted  by  international  law  only  whenne-. 
cessary  to  secure  peace.     War  is  defensive,  which  pro- 
tects our  perfect  rights ;  or  offensive,  which  demands 
them.     Although  the  war  be  unjust  on  one  side,  on 
the  other  it  is  well-founded. 


(a)  See  contra:— Grot  de  J,  B,  et  P.  lib.  iii.  c.  10. 
(6)  See  book  i.  c.  14. 
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WT^  war  b  CXXXIV.  The  expedient  of  war  is  so  dreadful,  that 
every  good  sovereign  will  have  recourse  to  all  dignified 
and  prudent  means  of  avoiding  it;  and  will  undertake 
it  only  for  obtaining  justice  not  otherwise  to  be  had. 
The  violation  of  the  perfect  and  important  rights  of 
a  nation,  such  as  the  infraction  of  passports,  truces, 
and  treaties,  justifies  its  exercise.  The  just  grounds 
of  war  are : — 

To  defend  our  perfect  rights  against  open  and  un- 
just attack — 

To  obtain  reparation  for  wrongs  committed — 

To  secure  our  future  safety  against  the  continuation 
of  a  system  of  open  injustice. 

The  parties  who  may  engage  in  it  are  nations  whose 
perfect  rights  have  been  violated ;  and  any  other  na- 
tion which  is  satisfied  of  the  justice  of  its  ally's  conduct, 
and  which  has  not  undertaken  to  support  the  warlike 
interests  of  the  other  contending  party.  The  reason  of 
this  right  of  interference  has  been  before  stated  {a). 

The  complaining  party  may  demand  equivalent  re- 
paration for  the  wrong  sustained,  and  reasonable  secu- 
rity against  its  repetition. 

We  may  wage  war  upon  a  nation  for  an  injury  of 
consequence,  done  by  some  or  one  of  its  subjects,  if  the 
state  have  caused  it  or  permitted  it,  or  sanction  it  when 
committed,  by  harboring  the  criminals. 

If  a  foreign  power  be  making  busy  preparations  for 
war,  it  behoves  other  states,  in  self-defence,  to  use  wise 
precautions,  in  order  to  preserve  their  interests ;  and 
it  is  reasonable  to  inquire  of  the  sovereign,  whether 
the  hostilities  in  view  be  contemplated  against  them. 

(a)  See  book  i.  c.  14. 
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His  royal  word,  if  he  be  a  good  prince,  must  be  taken; 
and  war  cannot  be  declared  in  defiance  of  it.  The 
formerly-existing  and  peaceful  european  custom  of 
mutually  stipulating,  in  treaties  of  peace,  that  the 
troops  should  be  disbanded,  is  in  some  measure  aban- 
doned. 

It  is  a  most  unauthorised  attack  upon  the  liberties 
of  nations,  to  exercise  violence  towards  them  for  false 
worship,  singular  political  institutions,  or  other  things 
which  merely  concern  themselves.  When  men  fight 
under  the  influence  of  religious  or  political  fanaticism, 
their  cruelty  and  indiscretion  are  boundless. 

CXXXV.   No  private  attacks  of  subjects,  even  if  Mere  attack! 

'^  •'  *  ofsubjecU 

the  whole  of  them  join  in  it(o),  without  the  sovereign's  '»o*^«'' 
authority,  constitute  public  war.     They  are  rather  acts 
of  piracy  or  robbery,  than  national  violence.     They  do 
not  therefore   amount  to  an  infraction  of  a  national 
league  of  amity. 

CXXXVI.  The  following  are  the  essentialities  of  a  JJJifJJJ,^^- 
just  public  war .—  J^'  ^-  " 

1.  The  cause  of  complaint  must  be  well-founded, 
and  of  sufiicient  importance. 

2.  Satisfaction  must  have  been  demanded  and  refus- 
ed. If  the  embassadors  or  envoys  employed  fail  to 
conciliate,  and  the  arbitration  of  another  state,  which 
is  discretionary  with  the  parties,  be  not  adopted;  war 
is  the  only  source  of  justice. 


(a)  See  4  Co.  Inst.  152. — Spelm.  Gloss.  Faida, — Du  Cange.  Diss.  Sur 

Joinv.p.  330 Ward,  ii.  pp.  294,  340.--.Civ.  L.   Ff.   50,   116,  118.— Bl. 

Com.  i.  c.  7. — Turnb.  Hein.  ii.  sec.  189. 
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3,  The  common  will  being  expressed  by  the  voice 
of  the  sovereign,  the  war  must  be  commenced  by  the 
proper  civil  authority,  or  by  persons  authorised  by 
that  authority  (a). 

4.  It  should  be  pubhcly  declared  in  form  (6),  by  the 
proper  authority,  excepting  as  to  a  power  which  we 
are  obviously  at  war  with. 

The  three  first  rules  are  clearly  just.  The  last  is 
observed  in  modem  Europe,  as  it  was  among  the  an- 
cients (c).  Formal  declaration  of  war  is  necessary,  to 
show  that  the  act  is  not  the  mere  deed  of  unauthorised 
individuals — to  operate  as  the  last  admonition  to  the 
enemy — and  to  discriminate  in  the  cases  of  captures. 
Bynkershoek  (d)  denies  the  necessity  for  a  public  de- 
claration of  war,  although  he  allows  its  magnanimous 
nature.  Burlamaqui  (e),  in  the  enthusiastic  warmth  of 
chivalry,  declares  that  we  are  not  at  liberty  to  wage 
war  immediately  upon  its  declaration,  but  that  we  are 
bound  to  allow  to  our  enemy  time  for  preparation. 
This  is  however  more  than  justice  requires. 

Of  the  deda-       CXXX  VII.  It  is  not  ucccssary  that  a  particular  time 

nttkm  of  war. 

should  pass  between  the  demand  of  satisfaction^  and 
the  declaration  of  hostihties.  But  the  ancient  cus- 
tom {/)  of  allowing  thirty-three  days  to  intervene^  ex- 

(a)  Case  of  East  India  Company. 

(b)  See  contra: — Thomasius  ad  Huber.  de  J.  c.  3.  4.  4.  27. — Tumb. 
Hein.  ii.  sec.  197. — Necker,  du  pouvoir  Ex§cutif.  L  p.  282. 

(c)  See  Herodot  lib.  v.  sec.  105,  108. — Larcher's  notes  on  ditto. — ^Virg. 
^n.  lib.  ix.  ^2.— Chardin's  Voyages,  iv.  p.  302.— Livy,  lib.  i.  32.— Cic  de 
Off.  lib.  i.  c.  11. 

(rf)  a  J.  Publ.  Ub.  i.  c.  12. 

(e)  Pol.  Law. 

(/)  See  Livy,  lib.  i.  c  31. 
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hibited  a  spirit  of  merciful  raoderation^  which  confer- 
red high  honor  upon  the  roman  name. 
.   Unilateral  declaration  evidences  a  state  of  war.     It 
cannot  be  necessary  for  one  country  to  declare  what 
the  other  has  already  promulgated. 

It  is  a  reasonable  custom  to  state,  in  the  declara- 
tion of  war,  the  reasons  which  induce  hostilities.  This 
cannot  be  necessary  when  the  declaration  is  condition- 
al, to  take  effect  if  the  demand  nlade  be  not  complied 
with.  It  is  essential  that  the  declaration  should  be 
made  known  to  the  opposed  power,  to  neutrals,  and 
to  the  subjects  at  home ;  and  it  should  precede  the  acts 
of  hostility.  No  particular  ceremonial  is  necessary,  al- 
though customary  forms  should  be  adopted. 

In  some  ancient,  and,  as  it  is  said,  in  some  modern 
countries,  declaration  of  war  has  been  made  by  throw- 
ing an  arrow,  or  other  weapon,  over  the  enemy's  borders. 

The  manifesto  or  declaration  should  be  couched  in 
terms  as  innoffensive  as  can  be.  It  may  be  omitted  if 
the  herald's  life  be  in  danger,  from  the  savage  prac- 
tices of  the  enemy ;  but  not  because  the  national  an- 
tagonist does  not  himself  declare  war.  It  is  unneces- 
sary against  a  country  which  has  already  taken  up  arms 
offensively.  War  was  proclaimed  against  the  transyl- 
yanian  prince,  for  three  successive  days,  in  Constan- 
tinople, by  Mahomet  III.,  although  decided  hostilities 
had  previously  been  carried  on. 

Foreigners  are  entitled  to  a  reasonable  time,  to  re- 
turn with  their  property,  after  the  declaration  of  war. 
It  was  conduct  well  worthy  of  an  english  king  (a),  to 
grant  security  of  person  and  property  to  french  aliens, 

(a)  Charles  II.  Dcclar.  of  War.  ag.  France,  Feb.  9,  1668. 
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after  declaration  of  war,  provided  tbey  properly  de- 
meaned themselves. 

A  defensive  protection  of  the  naticMial  interests  against 
sudden  attacks,  is  justifiable,  without  even  the  consent 
of  the  sovereign  power,  it  being  presumed  that  they 
are  consistent  with  his  guardian  wilL 

A  declaration  of  war  operates  as  an  interdiction  of 
all  commercial  intercourse  with  the  enemy. 

In  very  extraordinary  cases,  war  may  exist  without 
a  declaration  on  either  side. 

Of  Aiuance  in  CXXXVIII.  A  sovcrcign  power  may,  by  treaty  «rf 
alliance,  agree  to  assist  another  nation  on  all  just  occa* 
sions.  The  refusal  to  promote  an  unjust  cause,  or  so 
to  assist  as  to  endanger  pur  coimtry,  is  not  a  breach  of 
a  treaty  of  alliance.  Allies  are  generally  inviolable  in 
person  and  property.  Neither  an  ally  nor  its  subjects 
has  a  right,  without  the  consent  of  the  confederate 
country,  to  trade  with  the  enemy,  under  the  penalty 
of  the  confiscation  of  the  property  engaged,  in  the 
court  of  the  other  ally;  war  being  regarded  as  a  state 
inconsistent  with  commerce,  and  trading  with,  the  ene- 
my being  considered  as  an  unjust  promotion  of  his  in- 
terests. The  construction  of  the  cc^us  fcederis  must 
be  similar  to  that  of  an  ordinary  agreement.  Allies  in 
common  cause  cannot  claim  from  each  other  any  com- 
pensation for  loss.  They  are  bound,  in  all  things,  to 
act  conjointly,  imless  one  of  them  demand  what  is  clear- 
ly unjust. 

The  appointment  of  the  generalissimo  —the  planning 
of  the  martial  operations — and  the  settlement  of  the 
demands  to  be  insisted  upon — should  be  well  understood 
before  the  commencement  of  the  hostijity,  lest  those  sub- 
jects should  afterwards  become  the  grounds  of  dispute. 
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The  whole  of  the  prize  made  is  divisible  between 
the  allies,  equally,  or,  rather,  according  to  the  just  pro- 
portions of  the  case;  and  is  subject  to  postliminium. 

An  ally,  in  general,  has  no  right  to  do  any  act  tend- 
ing to  prejudice  his  confederate,  so  far  as  regards 
the  subject  of  the  alliance.  But  neither  is  he  justi- 
fied in  sanctioning  any  unreasonable  demand  of  such 
confederate.  The  principal  obligation  which  he  labors 
under  is,  to  assist  in  securing  to  his  ally  his  just  claims. 

Amongst  civiUsed  nations,  an  ally  furnishing  troops 
or  money,  in  aid  of  a  war,  under  a  treaty,  whether  of 
general,  or  of  special  defensive  alliance,  is  not  treated 
as  an  enemy  by  the  adverse  power.  This  principle 
is  now  so  clearly  established  among  nations,  and  has 
been  so  frequently  acted  upon,  that  I  do  not  consider 
it  necessary  to  mention  any  of  the  cases  in  which  it  has 
been  recognised.  The  rule  exhibits  a  high  state  of  in- 
ternational refinement,  and,  a  priori^  that  is,  in  the  ab- 
sence of  general  consent,  would  not  be  adopted.  The 
Romana  and  their  enemies  were  of  a  different  opinion. 
In  fact,  the  very  destruction  of  Rome  was  attributable 
to  a  contrary  course  of  conduct. 

CXXXIX.  Auxiliary  and  subsidiary  troops  are  at  J^^J^^J^^ 
the  disposition  of  the  power  assisted,  although  they  are 
usually  paid  by  the  ally.  But  they  are  not  transfer- 
able. The  principal  is  entitled  to  the  booty;  and  he 
may  make  peace  upon  terms  not  disadvantageous  to 
the  auxiliary. 

CXL.  It  is  necessary  to  lay  down   clear  rules  to  ofthejnst 

-  _    ,  ,.  mode  of  car- 

be  observed  m  public  warfare: — The  rights  of  war,  n^ingonwar. 

cceteris  paribus,  are  the  same  with  nations,  as  with 

men  in  a  natural  condition.     Only  that  degree  of  force 
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IB  lawful^  which  is  necessary  to  the  attainment  of  the 
just  end  intended  by  the  war^  All  kinds  of  violence 
against  an  enemy  are  not  lawful :  all  mischief^  which  is 
more  injurious  to  the  party  attacked,  than  conducive 
to  the  end  sought  for,  is  unjust.  For  then  nations 
are,  upon  the  whole,  the  worse  for  it.  War  should 
not  subvert  the  common  offices  of  humanity.  The  de- 
priving the  opposite  power  of  its  combatants,  and  of 
its  public  property,  may  with  propriety  be  accom- 
plished. So  far  destruction  is  lawfid.  The  persons 
and  property  of  the  hostile  subjects  are  liable  to  be 
seized,  instantly  after  the  declaration  of  war,  as  a 
kind  of  security  for  obtaining  justice,  unless,  as  is  now 
often  the  case  with  european  nations,  a  space  of  time 
for  their  removal  has  been  secured  by  treaty. 

But  injury  and  loss  should,  as  much  as  possible,  be 
averted  from  the  inhabitants  of  the  invaded  country, 
who  are  not  actually  combatants,  and  the  seizure  of 
whose  property  would  not  immediately  afiect  the  is- 
sue of  the  war.  The  enemy  should,  however,  be  at 
liberty  to  purchase  necessaries  from  the  inhabitants,  at 
fair  prices.  Assassinations,  killing  or  torturing  cap- 
tives, violating  females,  demolishmg  buUdings  which 
are  not  places  of  resistance,  profaning  religious  erec- 
tions, and  bribing  subjects  and  soldiers,  are  unjust;  as 
not  tending  to  the  accomplishment  of  the  legitimate 
object  of  the  war.  The  general  mitigations  of  civilised 
nations  should  be  observed  among  them,  as  tending 
to  the  advantage  of  all.  The  destruction  of  private 
property,  as  the  goods  of  merchants  (a^,  does  more 
harm  to  the  opposed,  than  good  to  the  opposer ;  and  is 
therefore  unjustifiable,  unless  it  be  essential  to  the  end 
of  the  hostilities. 

(a)  Conduct  of  Buonaparte. 
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Violent  resistance  lasts  so  long  as  the  enemy  exhi- 
bits a  hostile  disposition.  According  to  the  practice 
of  nations^  the  war  is  directed,  as  well  against  the 
commerce  of  private  subjects,  as  against  the  arms  of 
the  public  power.  In  war,  as  little  harm  as  possible 
should  be  done,  its  object  being  only  victory.  So  in 
peace,  as  much  good  as  can  be;  its  object  being  ge- 
neral preservation.  It  is  unlawful,  by  unjust  force,  to 
place  a  king  upon  the  throne  of  a  people. 

The  use  of  empoisoned  weapons,  empoisoning  foun- 
tains, and  all  other  means  of  unnecessary  cruelty,  are 
unlawful  (a).  The  object  of  war  is  rather  to  overcome 
than  to  destroy.  The  degree  of  injury  which  may 
lawfully  be  inflicted,  depends  upon  the  necessity  for 
its  adoption.  It  is  a  monstrous  principle,  that  every 
possible  kind  and  degree  of  violence  is  justifiable  in 
national  contests.  This  is  a  doctrine  totally  irrecon- 
cileable  with  mercy,  civilisation,  and  even  justice  itself. 
Destruction  of  life  is  rather  an  incident  of  war,  than 
the  object  of  it.  If  I  want  possession  of  a  military  spot, 
and  use  only  so  much  force  as  is  necessary  to  obtain  it,, 
my  design  must  be  considered  rather  to  gain  possession 
of  the  station,  than  to  take  away  life. 

Persons  exempted  from  being  killed  in  war,  are 
those  who  cannot  bear,  or  do  not  use,  arms ;  as  women, 
old  men,  children,  chaplains,  surgeons,  and  the  des- 
perately-wounded ;  together  with  those  who  have  laid 
down  their  arms,  if  they  can  be  safely  guarded ;  un- 
less, for  some  internationally-cognizable  crime,  they 
deserve  to  die*  The  exception  also  of  drummers,  fif- 
ers,  and  trumpeters,  is  not,  I  think,  warranted,  if  they 
be  playing  martial  airs ;  as  they  tend  to  excite  the  en- 
ergies of  the  combatants,  and  thereby  contribute  to  the 

(a)  See  contra: — Tumb.  Hein.  ii,  sec.  199.— Wolflf. — Ward,  i.  p.  253. 
—Mat.  Paris.  105. 
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cmuse  of  violent  renstamce  (a).  The  conqueror  should 
take  care  of  the  wounded,  and  bury  the  dead.  These 
duties,  so  interesting  to  every  lover  of  humanity,  have 
been  performed  firom  a  very  earfy  age.  In  time  of 
war,  the  raticmal  claims  of  mankind  do  not  cease. 
Rashness  and  cruelty,  even  between  foes,  are  culpable. 
All  things  should  be  done  calmly  and  noUy.  Those 
who  have  erred  but  a  Uttle  should  be  forgiven ;  and 
those  only  who  have  greatly  and  wilfidly  erred,  should 
be  punished.  It  is  an  act  fiur  firom  becoming,  to  inflict 
injuries  upon  cmnbatants,  on  account  of  the  valiantness 
of  their  defence  or  attack.  Soldiers  reconnoitring  the 
Unes  of  their  enemy,  may  be  shot,  if  they  cannot  be 
taken  prisoners. 

Officers  must  have  a  degree  of  discretion  vested  in 
them:  but  they  are  not  to  act  at  random,  and  excuse 
themselves  upon  the  supposed  necessity  of  the  case. 

A  commander  may  rescurt  to  any  necessary  mode  of 
resistance.  It  may  appear  cruel,  at  all  times  to  use 
red-hot  balls  against  an  enemy :  but  the  brave  general 
Elliott,  at  the  trem^idous  siege  of  Gibraltar,  having 
no  other  means  of  demolishing  the  floating  mahogany 
and  cedar  batteries  employed  against  him,  and  which 
were  supposed  to  be  bomb-proof,  was  justified  in  throw- 
ing upon  them  showers  of  heated  balls,  by  means  of 
which  he  effectually  defeated  his  enemy, 

&^\tSuJ^       CXLI.  Good  faith  is  binding  upon  enemies,  as  weH 
^  ^*''  as  upon  friends.     Fidelity  between  foes  gives  birth  to 

a  thousand  happy  consequences. 

But  false  communications,  or  feints,  are  to  be  justi- 
fied.    Deception,  in  hostile  acts,  is  not  perfidy — each 

(6)  See  contra: — Von  Martens,  book  viii.  c.  3.  sec.  4. — Turnb.  Hein.  iL 
r.  221.— Horn.  Odyss.  x.  59.— Iliad,  x.  14,  and  178. 
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party  is  known  to  avail  himself  of  all  the  stratagems 
possible  to  secure  success — and  to  overcome  an  anta- 
gonist by  surprise  or  ambuscade,  is  more  merciful  than 
to  vanquish  him  by  dreadful  carnage.  It  has  always 
been  the  practice  to  assume  disguise  upon  occasions  of 
warfare.  There  is  no  faith  due  from  one  enemy  to  an- 
other; excepting  so  far  as  they  have  voluntarily  pledg- 
ed themselves  to  each  other. 

Treaty  is,   so  far  as  it  goes,  a  disclaimer  of  en- 
mity (a). 

CXLII.  A  belligerent  power  may  blockade  the  ene-  of  blockade. 
my's  ports.  The  declaration  of  blockade  is  one  of  the 
high  prerogatives  of  sovereignty.  It  cannot  be  declar- 
ed by  subjects,  of  their  own  accord ;  nor  have  they 
power  to  extend  its  operation.  Blockade  is  general- 
ly effected  by  a  naval  arch  of  enclosure  around  the  en- 
trance of  the  port.  In  order  to  constitute  a  valid 
blockade,  there  must  be  a  sufficient  blocking  up  of  the 
port,  to  exclude  foreigners  from  entering  it.  As  this 
right  is  often  severe  in  its  operation,  maritime  courts 
require  clear  evidence  of  its  exercise.  Subjects,  as  well 
as  neutrals,  are  bound  by  the  declaration  of  it. 

Blockade  is  by  an  act  alone,  or  by  an  act  with  noti- 
fication. In  the  latter  case,  it  must  be  presumed  to 
last  until  the  revocation  is  notified ;  unless  the  rais- 
ing of  the  blockade,  as  the  abandonment  of  it  is 
termed,  be  expressly  shown  by  overt  acts.  Block- 
ade is  broken  both  by  ingress  and  egress,  or  by  wil- 
fully attempting  either.  It  is  not  violated  by  an  act 
of  extreme  necessity,  if  there  be  no  other  port  into 
which  the  vessel  can  put ;  nor  is  it  broken  by  inland 
canal  communications.     The  blockade  is  not  abandon- 

(a)  See  contra : — f  uffendorf. 
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ed  by  an  act  of  God :  as  if  the  blockading  squadron 
be  driven  ofFby  wind.  The  ship's  liability  to  confisca- 
ti(Miy  after  she  has  escaped  from  the  interior  of  the 
naval  arch^  terminates  with  her  voyage. 

The  cargo  is  involved  with  the  ship;  as  the  pur- 
pose of  the  owners  must,  in  general^  be  taken  to  be  the 
same  as  that  of  the  master. 

Neutral  merchants  may  withdraw  ships  and  goods, 
sent  into  the  port  before  the  declaration  of  blockade. 
Their  ships  may  also  come  out  with  ballast,  if  uncon- 
nected with  the  commerce  of  the  prohibited  port. 
But,  with  these  exceptions,  all  commerce  vrith  the  ene- 
my, by  breach  of  the  blockade,  is  an  act  entailing  con- 
fiscation. 

The  declaration  of  blockade  by  a  regent  in  the  royal 
name,  is  necessarily  as  binding  as  that  of  an  indivi- 
dual sovereign.  The  british  ministers  therefore  well 
cautioned  their  subjects  against  the  breach  of  the 
late  blockade  of  Oporto. 

Blockade  is  a  term  also  applied  in  military  tactics, 
to  the  cutting  off  supplies  from  a  place,  or  fortress. 
Investment  means  close  siege. 

offiegef.  CXLIII.  In  a  case  of  siege,  a  summons  should  pre- 

cede the  assault.  The  repetition  of  the  summons  is 
optional  with  the  besieger.  No  buildings  but  the 
military  works  should  be  demolished  in  the  storm,  un- 
less essential  to  victory.  The  lives  of  the  besieged 
must,  upon  capitulation,  be  spared,  excepting  by  way 
of  exemplary  punishment,  when  the  laws  of  war  have 
been  shamefully  infringed  upon ;  and  it  is  a  commend- 
able custom  for  the  general-in-chief  to  forbid  pillage. 

It  has  been  supposed  that  the  lives  of  the  garrison 
and  of  the  male  inhabitants,  may,  after  the  escalade, 
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be  taken  away^  but  it  is  seldom  or  never  lawful  to  kill  a 
captured  enemy.  It  is  recorded  (a),  that  at  the  siege 
of  New  Heuselly  in  1685,  the  whole  of  the  enemy  was 
put  to  the  sword  by  the  christians.  In  the  MS.  ac- 
count of  the  siege  of  Buda,  preserved  in  the  national 
library  of  the  british  museum,  the  author,  although  he 
states  the  slaughter  to  have  been  less  than  was  expect- 
ed, acknowledges  women  and  children  to  have  been 
killed,  not  by  accident,  but  in  the  heat  of  the  action — 
a  mode  of  warfare  which  is  far  from  consistent  with  or- 
dinary, much  less  with  refined  humanity. 

CXLIV.  Terms  of  capitulation  are  generally  settled  ofcapituia- 
between  the  besieged,  and  the  besieging  commanders. 
A  general  has  the  power  of  concluding  a  capitulation; 
The  terms  agreed  to,  whatever  they  are,  are  bind*- 
ing  upon  both  the  immediate  parties,  and  upon  their 
sovereigns  also,  unless  the  commanders  accede  to 
terms  not  confided  to  their  discretion.  Articles  of  ca- 
pitulation do  not  affect,  as  capitulants,  subjects  resid- 
ing in  a  remote  place.  I  shall  have  occasion  to  treat  of 
the  conquered  in  a  future  section. 

CXLV.  The  rules  just  laid  down  will  show  the  un-  injustice  of 

*  attacking  per- 

necessary  cruelty  of  attacking  the  persons  and  proper-  ^Jy*^  ^"^ 
ty  of  peaceful  individuals,  at  sea,  upon  the  mere  S^^% 
ground  of  their  being  subjects  of  a  hostile  power.  It 
is  desirable  that  civilised  nations  should  agree  not  to 
subject  alien-enemies  to  additional  misery,  after  they 
have  escaped  from  the  appalling  horrors  of  the  storm, 
and  are  by  stress  of  weather  driven  into  an  adverse 
port.     The  interests  of  commerce,  which  benefit  most 

(a)  Harl.  MSS.  4989. 
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countries,  from  an  additional  consideration  of  import- 
ance against  such  an  imjustifiable  system.  And  as^  in 
general,  the  interests  of  each  contending  power  are 
alike  injiured  by  the  practice,  there  is  the  less  reason 
for  its  continuance. 

The  alleged  objection  of  the  imequal  extent  of  com- 
mercial dealing  between  nations,  if  the  fact  can  be 
proved,  is  easily  answered.  Every  nation  is  presumed 
to  render  its  commercial,  as  well  as  its  other  interests, 
as  prosperous  as  possible.  And  the  existence  of  par- 
tial injury  is  no  argument  against  the  production  of 
general  benefit.  Nothing  annoys  an  enemy  more  than 
kindness.  It  is  an  arrow  which  always  hits  the  mark. 
It  is  the  most  severe,  yet  the  most  noble  mode  of  treat- 
ment. 

But  persons  openly  favoring,  or  actually  assisting  a 
hostile  power,  are  not  included  within  the  proposed 
exception. 

ofprisonera        CXLVI.  Combatauts  have  a  rifi^ht  to  kill  their  an- 

of  war.  ^ 

tagonists,  only  to  secure  the  purpose  intended  by  the 
war.  If,  therefore,  by  taking  them  prisoners,  they 
can  be  deprived  of  the  means  of  resistance,  the  end  is 
so  far  accomplished;  and  to  kill  them  is  causeless 
harm.  It  is  cruel  to  kill  prisoners  of  war  unnecessari-^ 
ly,  or  for  national  aggressions  (a).  No  suffering  but 
that  of  imprisonment  should  be  inflicted.  To  put  a  pri- 
soner in  chains,  if  he  can  be  secured  without,  is  unlaw- 
ful. Prisoners  of  war  were  cruelly  treated  by  the  Spar- 
tans 6).     They  are  never  treated  by  the  civilised  na- 

(a)  See  contra: — Von  Martens,  book  viii.  c.  1,  sec.  3,  note. 
(6)  See  Herodot.  lib.  vi.  sec.  75. — Pott  arch.  Grsec.  i.  c.  10. — Cragius  de 
rep.  Laced. 
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tions  of  Europe  as  slaves;  and  the  severe  rule  of 
taking  the  persons  and  goods  of  national  adversaries, 
is  sometimes  mitigated  by  reciprocal  stipulation — some- 
times by  the  voluntary  mercy  of  states. 

The  Turks  have  not  been  the  only  people  who  have 
subjected  prisoners  of  war  to  slavery.  In  the  MS.  ac- 
count (a)  of  the  siege  of  Buda,  preserved  in  the  national 
library  of  the  british  museum^  the  author  states  the  large- 
nessof  the  booty  acquired  uponcapturing  the  turkish  wo- 
men, who  had  attempted  to  escape  to  Belgrade,  "  be- 
sides what  the  women  and  children  will  sell  for/'  a  term 
which  cannot  be  fairly  applied  to  the  subject  of  ransom. 
Humanity  turns  pale  at  the  historical  accounts  of 
cruelties  inflicted,  in  former  times,  upon  defenceless 
prisoners  (6). 

Prisoners  of  distinction  should  be  respectfully  treated. 
The  victor  is  entitled  to  such  property  only  as  was  seized 
with  the  person  of  the  prisoner;  and  that  is  sometimes 
generously  jdelded,  particularly  by  officers.  Prisoners 
taken  to  a  neutral  port  must  be  released. 

If  a  foreigner  be  driven  by  stress  of  weather  into  the 
port  of  a  country  at  declared  war  with  his  state,  his  person 
and  goods  may  be  justly  seized.  But  it  is  otherwise  if  he 
entered  the  coimtry  before  proclamation  of  war;  as  it 
has  been  determined  by  the  unanimous  voice  of  the 
english  judges  (c).  In  the  latter  case,  however,  the 
foreigner  is  not  entitled  to  protection,  unless  he  imme- 
diately return  to  his  nation,  or  be  permitted  by  the 
state  to  remain  in  its  territory. 

(a)  Harl.  MSS.  4989. 

(b)  See  Cod.  leg.  vet.  Spelm.  Wilk.  p.  283.— Mod.  Un.  Hist.  XXVIII.— 
Mat.  Par. — Froissart — Monstrelet. — Villaret. — Fazellus  de  reb.  Sic. 

(c)  See  Jenk.  201. — Ow.  45.>-Freemant.  41. 
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A  prisoner^  taken  against  his  will^  may  try,  by  force, 
or  stratagem,  to  escape,  if  he  do  not  break  parole,  or 
did  not  surrender  to  save  his  Ufe.  If  a  prisoner  be 
set  at  Uberty  by  an  enemy,  on  condition  of  never  again 
bearing  arms  against  him,  he  cannot,  even  upon  being 
required  by  his  country,  break  his  parole,  excepting 
in  immediate  self-defence.  For  a  prisoner  of  war  to 
break  parole  is  disgraceful.  He  is  bound  to  return 
to  the  enemy,  if  the  conditions  upon  which  he  was 
released,  be  not  performed.  This  principle  has  been 
improperly  disputed  (6)  with  relation  to  princes.  The 
life  of  a  prisoner  who  has  broken  parole,  may  be  taken, 
if  he  be  recaptured  in  war. 

It  is  highly  irregular  to  try  a  prisoner  of  war,  accord- 
ing to  the  forms  of  law  appUcable  to  a  subject. 

Prisoners  of  war  should  be  decently  buried  at  the 
expense  of  the  state  in  which  they  are  confined. 

A  nation  has  a  right  to  demand  a  ransom  for  its 
prisoner's  release.  The  sum  is  discretionary  with  the 
captor,  unless  national  agreements  as  to  amounts  of 
ransom  have  been  previously  made. 

Prisoners  should  be  regarded  by  their  own  nation, 
as  retaining  all  their  civil  rights  as  subjects.  Among 
these  is  that  of  marriage,  and  testamentary  disposition. 
Their  obligations  to  the  state  remain,  so  far  as  they 
can  be  performed,  undiminished. 

Of  ranioms.  CXLV II.  Ransoms,  or  sums  paid  for  the  release 
of  captives  taken  in  war,  are  abolished  amongst  civiUs- 
ed  nations.  The  practice  existed,  to  a  great  extent, 
in  the  middle  ages,  and  saved  the  lives  of  many  gallant 
soldiers.     It  formed  a  rich  source  for  the  supply  of 

(b)  See  Spav.  Puff.  ii.  p.  301. 
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magnificence^  to  brave  and  enterprising  knights.  The 
amount  of  a  subject's  ransom^  was  generally  a  year's  in- 
come. The  sums  paid  for  the  ransom  of  sovereigns  were 
often  very  considerable.  Thus  Edward  the  Third  re- 
ceived three  millions  of  gold  crowns,  of  the  computed  va- 
lue of  a  million  and  a  half  of  our  present  pounds  ster- 
ling, as  the  redemption-money  of  John,  king  of  France. 
David,  king  of  Scotland,  paid  100,000  marks  for  his 
release,  after  eleven  years'  imprisonment.  The  Duke 
of  Alen9on  paid  200,000  crowns,  ransom  (a).  The 
ransom-money  of  Charles  of  Blois  was  700,000  crowns. 
The  ransoms  paid  by  unroyal  personages  were  often 
large  in  amount.  The  duke  of  Suffolk,  Michael  de  la 
Pole,  paid  20,000/,  sterling  (6).  A  treaty  of  ransom 
was  made  for  the  delivery  up  of  Oliver  de  CUsson, 
constable  of  France,  in  consideration  of  100,000  Uvres. 
It  was  optional  in  victors,  to  accept  ransom  or  not. 
The  common  notion  that  prisoners  formerly  might  de- 
mand their  liberation,  upon  the  tender  of  a  fair  ran- 
som, is  opposed  to  historical  record. 

A  contract  of  ransom  made  without  fraud,  and  '  for 
better,  for  worse,'  cannot  be  rescinded,  upon  the  dis- 
coyery  of  new  fects.  Such  an  agreement  is  determin- 
ed  by  the  prisoner's  death.  A  person  retaken,  after 
being  fully  released,  is  liable  to  pay  a  second  ransom. 
The  right  of  ransom  may  be  transferred,  upon  con- 
dition of  the  transferee  treating  the  prisoner  with  the 
same  humanity  and  justice  as  is  obligatory  upon  the  per- 
son transferring  him.  The  amount  of  ransom  should 
be  proportioned  to  the  injury  received,  and  to  the  rank 
of  the  prisoner. 

(a)  Villaret,  iii.  389.  (6)  See  Speed,  675. 
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orcBxtA*.  CXLVIII.  Cartels,  which  are  agreements  for  the  ex- 

change of  prisoners,  are  of  modem  date,  and  succeed- 
ed  to  the  practice  of  ransoms.  No  nation  is  bound 
to  agree  to  them,  but  they  are  often  wise  and  mer- 
ciful. 

The  exchange  of  prisoners  is  so  important  to  the 
cause  of  humanity,  that  only  the  original  purpose  of 
cartel-ships  must  be  adopted.  Cartel-ships  conveying 
prisoners  in  exchange,  are  liable  to  be  ccmfiscated,  if 
employed  at  the  same  time  in  trade.  Things  (Hi  board 
of  a  cartel-ship,  and  which  are  immediately  applicable 
to  warlike  purposes,  are  seiaable.  Cartel-ships  are 
protected  whilst  going,  staying,  and  returning.  Pri- 
soners on  board  a  cartel-ship  to  be  exchanged,  and 
taking  or  rescuing  her,  are  guilty  of  an  unlawful  act, 
and  are  not  entitled  to  prize-money ;  the  capture  be- 
ing illegal. 

Cartel-contracts  may  be  prospective.  As  they  are 
made  for  the  mutual  exchange  of  prisoners,  they  apply 
only  to  belligerents. 

ofacqutoitkm       CXLIX.  The  movcable  and  immoveable  property 

ofprqpertyin  r       r        ^ 

■^*'-  of  an  enemy  is  seizable,  subject  to  recapture,  in  order 

to  enforce  a  just  peace — to  make  due  reparation — to 
repay  the  cost  of  the  war — and  to  prevent  future  ag- 
gression. But  these  objects  being  attained,  a  victor 
has  no  right  to  impoverish  the  conquered.  The 
booty  and  immoveable  property  taken,  are  subject  to 
the  disposition  of  the  prince,  according  to  the  legal 
stipulations  of  his  nation. 

Morally,  a  just  war  only  can  give  a  good  title  to  pos- 
sessions. But  as  the  power  declaring  war  is  neces- 
sarily the  party  competent  to  determine  its  justice,  the 


ipei 

obligations. 
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principle^  although  it  exists  in  theory^  can  scarcely  be 
applied  to  the  affairs  of  nations.  The  justice  of  tak- 
i4  up  arms  is  confided  to  the  breasts  of  the  war-mak- 
ers;  and  the  natural  consequences  and  acquisitions  of 
a  war  must  therefore,  politically  speaking,  be  consider- 
ed as  just,  on  each  side  of  contention  (a).  But,  in  a 
moral  sense,  the  unjust  litigant  is  not  exculpated.  This 
law  of  acquisition  is  to  be  considered  as  vaUd,  only  as 
regarding  its  external  effects  in  the  world. 

CL.  It  requires  no  argument  to  satisfy  the  reflectinff  or  there- 
reader,  that  the  breaches  by  a  nation  of  imperfect  ob-  ?m^rfS°^ 
ligations,  do  not  justify  resort  to  violence.  But  there 
are  many  occasions  upon  which  a  state  may,  with  the 
strictest  propriety,  act  in  turn  towards  an  aUen  power, 
as  that  power  has  itself  acted  towards  the  retaliating 
country,  for  the  purpose  of  obtaining  justice,  by  means 
different  from  those  of  physical  force.  I  am,  however, 
bound  to  add,  that  much  discrimination  is  necessary 
in  the  use  of  this  mode  of  obtaining  what  is  right. 
Retaliation  has  been  too  often  applied  to  cases  to 
which  it  was  unadapted.  Nations  have  too  frequently 
forgotten  that  hberal  feeling  which  should  be  as  as- 
siduously cultivated  amongst  independent  states  as 
between  individuals. 

Retaliation  is  the  rendering  of  like  for  like.  It  is 
misapplied,  when  it  is  used  to  express  the  infliction  of 
a  great  evil,  on  account  of  a  smaller  one.  If  a  man  un- 
justly cut  off  another's  finger,  and  the  injured  party 
cut  off* his  enemy's  head,  can  this  be  called  retaliation? 


(a)  See  Burlamaq.  iv.  c.  7. — Grot,  de  J.  B.  et  P.  lib.  Hi.  c.  6.  sec.  2. — 
Woodd.  El.  Jur.  p.  74. 
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^fjjgM*!  CLI.  National  reprisals  are  the  seizing  by,  or  by 
permission  of  the  sovereign  power  of  a  state,  the  effects 
of  another  state,  or  the  subjects  of  it,  in  order  to  satis- 
fy a  debt  due  from,  or  a  wrong  committed  by  it,  after 
reparation  is  demanded  and  refused. 

They  are  justifiable  (a)  as  a  more  gentle  method  of 
reparation,  than  war.  They  are  not  grantable  for  the 
benefit  of  foreigners.  They  may  be  forcibly  insisted 
upon.  The  persons  suffering  are  entitled  to  indemni- 
ty from  their  state,  unless  the  original  wrong  was  of 
their  own  sole  personal  commission.  The  persons  or 
goods  seized,  are  detainable,  so  long  as  just  compen- 
sation is  refused;  but  after  a  reasonable  time  has  been 
allowed,  the  property  may  be  sold,  and  the  overplus, 
if  any,  should  be  returned. 

Reprisals  are  not  recoverable  from  foreigners,  on 
account  of  the  wrong  of  a  state  to  which  they  owe  but 
a  temporary  allegiance.  Embassadors  are  exempt 
from  the  operation  of  this  right;  but  not  women,  cler- 
gy, lawyers,  and  scholars,  unless  by  special  treaty. 

As  Uttle  harm  should  be  done  by  the  enforcement  of 
this  kind  of  remedy,  as  is  consistent  with  its  end.  The 
persons  of  subjects  may  be  seized  by  way  of  reprisal, 
and  their  property  and  liberty  disposed  of;  but  their 
Uves  cannot,  in  such  an  event,  be  taken  away.  General 
reprisals  are  equivalent  to  open  war. 


Of  interna.  CLII.  Vou  Martcus  justifies  (6)  the  putting  a  pri- 

tional  retalift-  .  111  ^i«*'i 

tkm,  by  tak-    souer  of  war  to  death,  by  way  of  retaliation,  as  he  terms 

ing  away  life.  ^      J         J 

it,  for  the  unjust  acts  of  his  state.   Although  some  kinds 


(a)  See  contra : — De  Witte. 
(h)  Book  viii.  c.  i.  sec.  3,  note. 
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of  retaliation  are  allowed,  as  observed  in  the  last  section 
but  one,  the  breaking  faith  with  a  prisoner  of  war,  by 
depriving  him  of  life,  is  an  act  which  I  cannot  allow  to 
be  justifiable.  What  reparation  for  the  faults  of  the 
guilty,  can  the  murder  of  innocent  persons  make? 

CLIIL  The  Jus  postliminii  is  the  right  of  restoring  ofpostiimi- 
persons  and  property  taken  by  an  enemy,  to  their  pre- 
vious state  of  freedom  and  ownership,  upon  their  re- 
turning into  the  possession  of  the  original  proprietor, 
during  the  war. 

Every  nation  assumes  the  war  which  it  declares  to 
be  just.  And  if  it  were  otherwise,  there  would  be  no 
reason  why  individuals  should  partially  suffer  for  the 
acts  of  their  government.  Accident  gave  to  the  pub- 
lic antagonist  the  thing  in  question — accident  restores 
it  to  the  former  owner. 

Persons  and  property  retaken  by  allies  in  common 
cause  with  a  nation,  are  as  much  in  principle,  restor- 
ed to  that  nation,  as  if  they  were  recaptured  by  the 
state  itself  which  lost  them.  The  right  of  postli- 
minium does  not  exist  in  neutral  territories.  It  does 
not  therefore  take  effect  in  those  nations  which  have 
merely  by  treaty  granted  auxiUaries,  or  pecuniary  as- 
sistance,  and  are  not  in  open  warfare  with  the  ene- 
my. 

The  supposed  difficulty  of  recognising  moveables, 
and  the  consequent  disputes  to  which  the  claim  for  their 
return  would  subject  the  combatants  and  other  parties, 
have  establithed  an  exception  as  to  booty  of  such  a 
kind,  and  ships;  which  are  not  liable  to  this  kind  of  re- 
storation, unless  retaken  within  a  reasonable  time,  as 

cc 
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some  writers  contend;  or  within  twenty-four  hours 
after  capture,  as  others  (a)  maintain.  But  the  true 
test  is  the  legal  sentence  of  condemnation,  after  which 
the^iight  of  postliminiary  reversion  ceases. 

Towns,  territories,  and  prisoners,  which  are  retaken 
by  the  sovereign  power,  revert  to  their  original  owner- 
ship, if  such  reversion  be  not  contrary  to  that  faith, 
the  observance  of  which  is  a  law  of  war.  Alienation 
by  the  enemy  does  not  preclude  immoveable  property 
or  persons  from  this  right;  for  the  transfer  must  have 
been  with  all  its  faults. 

The  voluntary  submission  of  the  state  to  a  conqueror 
extinguishes  the  right  of  postliminium,  together  with  its 
relations  of  alUance.  A  treaty  of  peace,  too,  is  a  waiv- 
er of  the  right. 

Sovereigns  are  boimd  to  secure  to  their  subjects  the 
reasonable  benefit  of  postliminium,  as  to  their  liberty, 
or  things  formerly  belonging  to  them. 

It  is  not  necessary  to  explain  the  various  effects  which 
treaty,  cession,  or  well-estabUshed  usage  may  have  up- 
on this  right. 

Of  neutrauty  ^    CLIV.  A  public  powcr,  which  has  not  entered  into 

m  genexBL  * 

any  treaty  to  which  the  war  has  reference,  has  the  pri- 
vilege of  remaining  neuter. 

No  more  favor  should  be  shown  by  a  neutral  state, 
directly  or  indirectly,  to  one  combatant  than  to  ano- 
ther. Strict  impartiality  should  be  observed.  It  should 
be,  so  far  as  it  is  possible,  perfectly  passive  as  to  the 
war.     The  belligerents  on  each  side  should  be  permit- 

(a)  See  De  Thou.  Hist  sui  Temp,  ad  H.  A.  liv.  xiii. — Emerigon. — ^Wis- 
ket— Bynk.  Q.  J.  Publ.  i.  c.  5. 
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ted  to  pass^  or  both  should  be  restrained  from  passing, 
through  a  neutral  country.  This  principle  is  of  equal 
benefit  to  all  combatants,  and  cannot  therefore  be  a 
subject  of  rational  dispute* 

Measures  of  violence  between  enemies,  are  unlawful 
in  a  neutral  territory;  and  the  ships  and  cargoes  of  ei- 
ther party  may  be  seized  for  a  breach  of  the  territo- 
rial rights,  in  order  to  make  reparation  for  the  damage. 
But  the  neutrality,  to  justify  such  a  seizure,  must  be 
strict,  and  bond  Jide.  The  seizure  can  be  made  only 
by  the  neutral  power. 

When  a  violation  of  neutral  territory  takes  place, 
that  country  alone  whose  tranquillity  has  been  disturb- 
ed, possesses  the  right  of  demanding  reparation  for  the 
injury  which  it  has  sustained.  It  is  not  the  business  of 
other  countries  to  claim  the  rights  of  the  neutral  power. 
The  mere  claim  of  neutral  individuals,  and  not  of  the 
state,  is  insufficient. 

It  is  unlawful  to  exercise  hostility  within  gun-shot 
of  a  neutral  territory.  But  although  the  use  of  a  neu- 
tral territory,  for  an  immediately-hostile  act,  or  proxi- 
mate purpose  of  war,  is  not  permissible,  remote  mea- 
sures, as  procuring  provisions  &c.,  do  not  fall  within  thfe 
rule.  The  kind  of  act  is  imimportant,  if  it  be  a  clear 
waging  of  hostility:  although  it  be  inchoate,  still  it  is 
unlawful,  if  it  be  a  commencement  of  actual  hostility. 
The  inconvenience  to  which  the  neutral  territory  is 
subjected,  is  the  reason  for  such  measures  of  war  be- 
ing forbidden.  A  capture  of  a  vessel,  therefore,  with- 
in a  neutral  territory,  or  by  boats  from  a  ship  station- 
ed within  one,  is  illegal. 

If  the  neutral  power  have  shown  more  favor  to  one 
than  to  the  other;  if  he  have  excluded  the  ships  of 
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one  of  the  belligerents  from  his  ports^  and  have  hospi- 
tably received  those  of  the  other;  he  cannot  be  consi- 
dered as  acting  with  the  necessary  impartiality.  The 
high  privileges  of  neutrality  are  lost  by  the  abandon- 
ment of  perfect  indifference. 

Neutral  property  found  in  an  enemy's  merchant-ship 
is  protected  (a),  without  prejudice,  however,  to  the 
rights  of  the  capturing  enemy;  unless  the  neutral  party 
be  the  agent  of  the  beUigerent,  or  use  false  papers  of 
evasion.  But  a  neutral's  goods  are  not  protected  in 
a  hostile  ship  of  war. 

An  enemy's  property  found  in  a  neutral  vessel  is  free 
from  confiscation,  if  not  contraband  of  war.  The  cha- 
racter of  the  ship  determines  that  of  the  goods  also. 

It  sometimes  happens,  that  a  sovereign  enjoying 
more  than  one  crown,  is  at  war  with  a  state  on  account 
of  a  portion  of  his  dominions,  whilst  he  is  at  peace 
with  it  as  regards  another  portion  of  them.  Thus,  if 
the  king  of  (lanover  wage  war  simply  as  such,  against 
another  nation,  his  poUtical  character  must  be  con- 
sidered as  distinct  from  that  of  the  king  of  England: 
for  the  hostility  is  not  between  the  royal  individuals, 
but  between  the  sovereign  powers. 

ofananned        CLV.  The  declaration  of  the  empress  of  Russia,  in 

neutrality* 

1780,  as  to  her  determination  to  support  her  royal 
views  with  regard  to  neutral  commerce,  by  force  of 
arms,  gave  rise,  it  is  said,  to  the  custom  of  keeping  up 
an  armed  neutrality. 

There  is  no  international  objection  to  the  existence 
of  an  armed  neutrality,  so  long  as  it  confines  its  force 
to  the  establishment  of  neutral  rights. 

(a)  See  contra: — Grot.  lib.  iii.  c.  6. 
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CLVL  Contraband  is  a  term  used  to  express  pro-  gJ^*^S^, 
hibited  commodities,  which  are  bought  or  sold,  import-  ^^^ 
ed  or  exported,  contrary  to  the  laws  and  interests  of  a 
state. 

The  conveying  of  internationally-contraband  articles 
of  war  (o)  to  a  hostile  port,  although  the  property  be- 
long to  subjects,  as  being  noxious  to  the  state,  renders 
the  ship  and  its  contents  liable  to  a  forfeiture;  ex- 
cepting so  far  as  the  seizure  is  restrained  by  treaty. 
Such  commercial  intercourse  is  prohibited  upon  gene- 
ral grounds  of  expediency,  and  is  construed  as  an  ad- 
herence to  the  enemy. 

Some  countries  have,  by  treaties  (6),  agreed  that  the 
freight  and  expences  only  shall  be  forfeited  by  the  neu- 
tral owner,  excepting  under  circumstances  of  malig- 
nancy or  aggravation;  it  being  liberally  considered  that 
innocent  parties  should  not  be  held  strictly  responsible 
for  the  loss.  But  a  vessel  with  a  wilfully-false  desti- 
nation in  her  papers  is  clearly  condemnable. 

All  such  property  of  an  individual  as  is  engaged  in 
an  illegal  transaction,  is  liable  to  confiscation.  Own- 
ers ignorant  of  the  act  whereby  confiscation  is  produc- 
ed,  do  not  generally  lose  their  shares  in  the  ship  there- 
by. Unclaimed  contraband  articles,  which  appear  by 
the  ship's  papers  and  the  other  evidence,  to  belong  to 
a  part-owner,  affect  his  share  of  the  vessel. 

A  ship  is  liable  to  be  condemned  as  contraband,  if 
it  appear,  from  the  facts,  to  be  of  a  really-condemnable 


(a)  See  prohibitions  of  Popes  Alex.  III.,  Innocent  III.,  Clement  V.,  Ni- 
cholas v.,  and  Calixtus  III.,  as  to  the  infidels. 

(5)  See  Declar.  of  Eng.  and  HoU.  ag.  Spain,  17th  Sept.  1625,  art  20. — 
Treaty  bet.  Engl,  and  France,  Nov.  3, 1653,  art  15. 
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kind ;  however  ingeniously  fraud  may  have  raised  plau- 
sible pretences  in  favor  of  its  security,  and  the  inno- 
cence of  its  owners.  One  article  of  a  contraband  na- 
ture affects  all  the  cargo  belonging  to  the  same 
owner. 

Things  protected  from  forfeiture  are: 

1.  Such  articles  as  are  merely  intended  for  the  sup- 
port of  life,  or  for  the  ship's  innocent  use. 

2.  Unmanufactured  articles^  under  reasonable  limi- 
tations. 

3.  Such  as  are  of  the  growth  and  produce  of  the  ex- 
porting country,  if  not  clearly  intended  for  a  hostile 
purpose;  and  whether  exported  in  the  ships  of  the 
country,  or  in  neutral  vessels. 

Pitch  and  tar,  if  in  the  course  of  conveyance  to  the 
enemy,  and  not  the  produce  of  the  country  from  which 
they  are  exported,  are  so  far  contraband,  as  to  be  lia- 
ble to  the  right  of  preemption.  Resin  is  not  of  so  de- 
cidedly warlike  a  character^as  to  be  contraband,  unless 
sent  to  a  port  of  equipment.  Hemp  of  inferior  quali- 
ty, and  unfit  for  working  into  cordage,  is  not  contra- 
band. Ship-timber,  if  bemg  conveyed  to  an  enemy's 
port  of  hostile  equipment,  is  liable.  Sail-cloth  is  con- 
traband, even  if  being  carried  to  a  general  port.  Cop- 
per, fit  for  the  sheathing  of  ships,  is  contraband,  and 
masts ;  to  whatever  port  sent.  Cheese,  being  convey- 
ed to  a  place  of  warlike  equipment,  and  fit  for  military 
or  naval  use,  is  seizable.  Articles  of  food  are  liable, 
if  it  be  more  probable  that  they  were,  than  that  they 
were  not,  intended  for  military  or  naval  use  against  the 
capturing  power.  A  ship  sailing  to  an  enemy's  port 
to  be  sold  to  him,  for  his  naval  use,  is  contraband.  Na- 
val and  military  stores  are  seizable,  without  reference 
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to  the  ordinary  or  warlike  character  of  the  port  to 
which  they  are  in  the  course  of  conveyance ;  if  that 
port  be  a  hostile  one.  A  neutral  bottom  does  not  pro- 
tect property  which  is  otherwise  liable  to  confisca- 
tion. 

The  ship  of  an  ally  or  neutral  cannot  be  seized  upon 
the  mere  ground  of  its  containing  an  enemy's  goods, 
if  of  an  innoxious  character. 

Goods  not  falling  within  the  above  description  of 
contraband^  found  in  an  enemy's  ship  or  territory,  but 
clearly  belonging  to  those  who  are  at  peace  with  us,  are 
not  seizable ;  but  they  are  to  be  presumed  the  enemy's, 
until  the  contrary  appears. 

The  contraband  practices  of  subjects  are  not  imput- 
able to  their  sovereigns,  unless  they  expressly  sanction 
them.  The  complaint  of  a  king  is  not  necessary  to 
justify  the  seizure  of  goods  as  contraband.  On  the 
breaking  out  of  a  war,  the  sovereign  declaring  it,  in 
Europe,  generally  advertises  contraband  articles;  and 
neutrals  thereupon  forbid  their  subjects  from  dealing 
in  them.  Such  advertisements  are  to  be  considered  ra- 
ther as  cautionary  notices,  than  as  imperative  laws. 

The  burden  of  proof  of  the  non-liability  of  articles 
seized,  lies  upon  the  claimant  from  whom  they  are 
taken. 

Things  originally  contraband  are  released  by  the 
change  of  character  of  the  place  to  which  they  are  in 
the  course  of  conveyance :  as  by  such  place  becoming 
a  part  of  the  territory  to  which  the  cargo  would  have 
been  forfeited. 

A  king,  of  his  own  authority  may  relax,  but  cannot 
extend,   the  operation  of  the  laws  affecting  nations. 
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What  is  not  contraband  by  the  universal  law,  cannot 
therefore  be  rendered  so  by  proclamaticHi  (a). 

It  is  the  right  and  the  duty  of  the  monarch  to  re- 
lease individuals  from  these  penalties,  in  cases  in  which 
they  operate  with  inequitable  severity.  Indulgence 
should  be  shown  by  governments  as  to  goods  contract- 
ed to  be  supplied  to  them,  but  which  necessity,  oc- 
casioned by  the  breaking  out  of  the  war,  compels  the 
proprietor  to  part  with,  on  his  return  to  his  country. 

onn*""!^  CLVII.  The  mitigated  practice  of  preemption  has 
been  lately  introduced  into  Europe,  which,  in  particu- 
lar cases,  subjects  the  property  seized  only  to  purchase 
at  a  reasonable  rate,  of  the  proprietor,  whose  interest  is 
divested.  The  rate  is  not  to  be  calculated  according 
to  the  pecuUar  wants  of  the  enemy  to  whose  port  it  is 
destined,  but  according  to  a  general  and  reasonable 
rule. 

When  government  has  a  right  of  preemption,  its  de- 
cision, whether  it  will  buy  or  not,  should  be  given  with 
promptness. 

ofcoDdemiui.      CLVIIL  The  sentence  of  legal  condemnation  in  the 

tion  as  to  lea-  ^ 

P'**^  court  of  admiralty,  is  generally  requisite  to  secure  pro- 

perty in  a  sea-prize.  The  rules  of  twenty-four  hours' 
possession,  and  of  being  brought  infra  prcBsidia,  are 
not  true  international  tests. 

The  condemnation  of  prize-ships  in  the  ports  of  a  neu- 
tral power,  by  a  consul,  is,  at  the  most,  binding  only  up- 
on the  subjects  of  the  state  which  the  consul  represents. 

(a)  See  Sir  J.  Mackintosh,  judgm.  Prize  Court,  Bombay,  Sept.  11,  1807» 
note  of  Mr.  Hargrave,  in  his  Rob.  Adm.  Rep.  Brit.  Mus.  vol.  vL 
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The  principles  of  seizure  and  condemnation  apply 
as  much  to  the  property  of  allies^  as  of  subjects* 

CLIX.  An  embargo  is  the  detention  of  foreign  ofembwrgo, 
vessels  in  the  port  where  they  are  lying,  on  the  break- 
ing out,  or  declaring  war,  for  the  purpose  of  the  pubUc 
good.  It  is  justified  upon  the  ground  of  hostiUty  be- 
ing  commenced — upon  the  retroactive  force  of  the  de- 
termination to  obtain  justice.  The  property  seized  is 
liable  for  amends  for  the  wrong  sustained,  as  in  a  case 
of  trespass. 

CLX.   A  licence  is  a  permission,  granted  by  the  ofikenoet. 
sovereign  power,  to  do  some  act,  which,  without  it, 
the  party  is  politically  disabled  from  doing. 

Licences  should  be  liberally  construed,  so  far  as 
they  can  be  with  public  security.  Being  granted  in  war, 
and  for  warlike  causes,  they  are  determined  by  peace. 
They  should  not  be  held  to  include  powers  not  con- 
structively contained  in  them.  They  must  be  faithful- 
ly used;  and  the  terms  expressed  in  them  fairly  con- 
formed to.  A  licence  to  put  into  one  port  will  not  jus- 
tify the  putting  into  another.  A  ship  Ucensed  to  de- 
liver at  a  certain  harbour,  is  free  for  her  return- voyage, 
if  not  wilfully  delayed.  A  licence  to  trade  in  one  arti- 
cle, does  not  authorise  the  dealing  in  other  things.  A 
fraudulent  alteration  of  licences,  by  whomsoever  madej 
mvaUdates  them. 

CLXI.  If  the  subjects  of  a  nation  be  injured  by  of  letten  of 
those  of  another,   the   sovereign  power  may,    upon 
a  due  representation  of  the  facts,  grant  letters  of 
marque  and  reprisal,  by  which  the  injured  party  is 
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empowered  to  reprise  or  seize  the  bodies,  ships,  or 
property  of  the  subjects  of  the  offending  nation,  in  or- 
der to  secure  the  just  restitution.  This  mode  has  the 
advantage  of  attaining  the  honest  end  allowed  by  the 
natural  law,  without  resorting  to  the  general  violence 
of  an  ordinary  war.     Sovereigns,  upon  granting  such 

that  the  authority  confided  to  him  shall  not  be  used  for 
unfair  purposes,  such  as  the^  violation  of  treaties,  or 
the  promotion  of  smuggling.  ' 

A  ship  furnished  with  a  letter  of  marque  is  con- 
sidered as  a  ship  of  war.  The  prince  should  never 
issue  it,  but  upon  a  denial  of  justice,  and  should  use 
due  caution  in  confining  the  use  of  it  to  its  legitimate 
object. 


Of 


CLXII.  The  sovereign  may  pimish  emissaries  who 
disturb  the  peace  of  the  country. 


Of  spies,  and 
deserters. 


CLXIII.  Spies,  deserters,  marauders  and  banditti, 
may  be,  if  it  be  essential  to  the  public  safety,  put  to 
death :  their  lives  being  forfeited  according  to  the  al- 
most universal  laws  of  nations. 


Of  parleys.  CLXIV.  A  parley  is  a  momentary  cessation  of  hos- 

tilities, for  the  object  of  mercy  or  peace.  The  display 
of  a  white  flag  is  evidence  of  the  demand  of  a  parley; 
and  to  attack  the  bearer  of  that  symbol  of  himianity ,  is 
a  barbarous  outrage  upon  the  rights  of  mankind. 

Of  truces.  CLXV.  A  trucc  (a)  is  a  suspension  of  arms,  for  a 


(a)  See  Spav.  Vuff,  i.  p.  9. — Herodot.  lib.  i.  sec.  2L — Justin.  Hist  iii.  7. 
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certain  period  mutually  agreed  upon^  or  for  an  indefinite 
time^  without  prejudice  to  the  state  or  claims  of  the  war; 
after  the  determination  of  which^  hostilities  are  renew- 
ed without  fresh  proclamation.  They  are  made,  for 
mutual  accommodation^  in  order  to  bury  the  dead, 
abate  for  a  time  the  rigors  of  war,  offer  up  prayers  to 
God;  or  more  generally,  to  propose  pacific  mea- 
sures. 

Truces  are  of  great  antiquity,  as  we  find  from 
Homer  (a),  Herodotus  (i),  and  Virgil  (c).  In  Herodo- 
tus, we  find  an  account  of  a  truce  of  thirty  years.  We 
read  in  Robertson's  history  (d)  of  Charles  the  fifths  of 
a  truce  for  five  years,  agreed  to,  for  mutual  repose. 

Truces  should  be  kept  according  to  the  rational 
meaning  of  them.  War  would  be  unnecessarily  hor- 
rid, if  opportunities  were  not  allowed  for  attempts  at 
probable  conciliation.  A  temporary  truce  may  neces- 
sarily be  made  by  a  military  or  naval  commander. 
The  sovereign  only  can  agree  to  a  general  one. 

Subjects  are  bound,  from  the  moment  of  notifica- 
tion, to  observe  truces;  and  all  pretended  subsequent 
captures,  are  void.  The  violation  of  truces  justi- 
fies new  hostilities,  and  a  demand  of  satisfaction  for  the 
violation.  The  terms  and  time  of  the  truce  should  be 
cautiously  expressed.  With  regard  to  preparatory 
works,  either  a  strict  equality  or  total  cessation  should 
take  place.     No  undue  advantage  should  be  taken 

— Livy  L  15. — Turnb.  Hein.  ii.  sec.  215. — Sozom.  Hist  Eccles.  ix.  4.— 
Tac.  Ann.  lib.  xiv.  c.  33. — ^Virg.  ^neid.  x.  532. — Grot  lib.  ii.  c.  21,  sec.  2. 
— Vatt  book  iii.  c  16. — Stat  Hen.  V.  of  Engl.  I.  c.  6. — Reeve's  Hist  EngL 
L.  ii.  p.  296.— Ruth.  Inst  ii.  c.  9. 

(a)  II.  iv. 

(b)  Lib.  vii.  148,  149. 

(c)  iEn.  lib.  viii.  128.— -Lib.  xi.  132  to  138.— Lib.  xii.  290,  and  311. 
(rf)  Vol.iv.  p.  216. 
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upon  either  side.  The  war  should  be^  in  strictness,  in 
statu  quo.  All  hostile  measures  should  be  suspended. 
Yet  the  mutual  safety  requires  that  both  parties  should 
be  vigilant.  They  may  conjointly  take  defensive  mea- 
sures during  the  truce.  But  to  repair  breaches,  or 
throw  up  new  works,  is,  in  general,  a  breach  of  truce. 
Truces  give  no  right  of  postliminium. 

The  bearers  o{  bond  fide  flags  of  truce  are  inviolable. 
Messengers  of  peace  should  be  always  protected. 

The  over-generous  declaration  of  the  roman  fe- 
cials (a),  that  a  proclamation  of  war  was  necessary,  after 
a  truce,  is  entitled  to  little  attention. 

Of hottaget.  CLXVI.  Hostagcs  are  persons  pledged  as  a  securi- 
ty for  the  faith  of  a  state.  They  are  of  remote  anti* 
quity  (6). 

They  cannot  be  demanded  without  just  cause.  If 
persons  with  whom  the  foreign  state  will  be  satisfied, 
voluntarily  offer  themselves,  they  must  be  appointed: 
but  if  not,  others  may  be  compelled  to  act,  if  chosen 
fairly  by  lot.  If  the  foreign  state  peremptorily  demand 
particular  persons,  they  are  bound  to  act.  Vassals 
are  not  compellable  to  serve  as  hostages^  unless  they 
be  subjects.  Every  power  having  a  right  to  make 
treaties,  may  give  and  take  hostages. 

They  have  no  right  to  escape,  or  to  oppose  with 
violence  the  state  to  which  they  are  sent.  Their  na- 
tion cannot  receive  them  back,  against  good  faith. 
Their  corporeal  liberty,  comfort,  relief,  safety,'  and 
indemnity,  so  far  as  is  consistent  with  their  security, 
should  be  consulted.  They  should  never  be  treated 
as  slaves,  and  should  be  regarded  as  prisoners  of  war 

(a)  See  Liv.  lib.  iv.  c.  30.  (6)  gee  Herodot  vi.  sec.  73. 
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only  upon  the  breach  of  the  public  engagement.  If 
the  treaty  for  which  they  are  pledged  be  not  perform- 
ed, they  become  perpetual  prisoners. 

They  are  not  liable  to  be  punished,  or  to  suffer 
death  as  enemies  (a),  if  the  treaty  be  violated ;  for  they 
have  not  so  engaged.  But  they  are  liable  to  suffer 
death  for  their  own  unnatural  acts  calling  for  that  pun- 
ishment. In  such  cases,  however,  is  is  commendably 
generous  to  surrender  them  for  trial,  to  the  other  state, 
upon  receiving  another  hostage,  and  upon  the  trial  of 
the  guilty  person  being  stipulated  for. 

They  should  be  protected,  in  every  reasonable  man- 
ner, by  their  state.  Their  nation  is  not  bound  to 
submit  to  threatened  grievous  demands,  out  of  consi- 
deration for  the  safety  of  their  lives.  They  are  enti- 
tled to  return,  when  the  promise  for  which  they  are 
pledged,  is  performed  (d),  or  has  naturally  expired. 
Their  obligation  ceases  with  their  lives;  and  ransom  is 
therefore  claimable  on  account  of  those  only  who  re- 
main living. 

A  hostage  becoming  a  sovereign,  should  be  ex- 
changed for  one  equal  to  his  former  rank.  A  mere 
hostage  for  a  prisoner,  is  entitled  to  release  upon  the 
prisoner's  death.  The  death  of  such  a  hostage  does 
not  discharge  the  prisoner.  A  hostage  dying,  another 
cannot  be  required  in  his  place,  unless  it  have  been  so 
stipulated.  A  substitute  for  a  hostage  is  freed  by  the 
death  of  the  latter.  Hostages  of  noble  birth  should 
be  very  respectfully  treated. 

Although,  in  case  of  the  violation  of  the  compact, 

(a)  See  contra: — Ward,  ii.  p.  291. 

(b)  See  contra:— Grotius,  lib.  iii.  c.  20. — Wolff.  Jus.  Gent.  sec.  503. 
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they  were  always  indulgently  treated,  the  imprison- 
ment of  them  wotdd  scarcely  be  attended  widi  any 
effect,  yet  Humanity  recoils  at  the  infliction  upon  them 
of  any  suffering  not  peremptorily-essential  to  the  public 
interest.  It  was  a  most  cruel  act,  for  the  emperor 
Henry  the  Sixth,  in  the  year  1197,  to  deprive  the  Sici- 
lian hostages  of  their  eyes  (a),  because  their  country 
did  not  continue  to  submit  to  his  dominion. 

ofMiieKiiaids.  CLXVII.  Safeguards  are  animate  and  inanimate: — 
Animate  safeguards  are  soldiers,  placed  by  a  com- 
mander in  chief,  to  protect  a  part  of  his  enemy's  pro- 
perty. The  merciful  character  of  their  office  renders 
them  inviolable,  notwithstanding  the  conquest  of  the 
army  of  which  they  formed  a  part. 

Inanimate  safeguards  are  letters  of  protection,  issued 
by  the  general  in  chief. 

Of  poiports,       CLXVIII.  Passports  are  licences  to  pass  throu£rh  a 
duct*.  friendly  country.     They  are  in  use  in  most  of  the  euro- 

pean  countries.  Safe-conducts  are  permissions  for  such 
persons  to  pass  in  time  of  war,  as  would  otherwise  be  lia- 
ble to  molestation.  The  granting  of  both  depends  upon 
the  sovereign  will.  They  are  not  transferable.  They 
include  the  baggage  of  the  party.  A  prince  is  bound 
to  take  care  of  their  full  performance ;  and  to  cause 
reparation  if  they  be  broken.  To  violate  the  protec- 
tion which  they  afford,  is  an  outrage  more  than  un- 
worthy of  the  elevated  situations  of  monarchs.  It  is 
painful  to  record  the  fact  that  John  Huss,  and  Jerome 
of  Prague,  were  condemned  by  the  general  council, 

(a)  Heiss.  Hist  de  rAUemagne,  1.  112. 
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and  burnt^  although  the  emperor  Sigismund  had  grant- 
ed to  them  a  safe-conduct,  and  was,  in  honor,  obliged 
to  protect  them  during  their  return  to  their  native 
land — a  violation  of  faith,  which  was  bitterly  avenged 
by  fourteen  victories,  gained  by  Zisca,  the  Hussite 
general,  over  the  imperial  troops.  The  persons  bear* 
ing  passports,  and  safe-conducts,  are  excused  for  break- 
ing the  terms  annexed  to  them,  only  by  absolute  ne- 
cessity. 

Foreigners,  not  havmg  passports  or  safe-conducts, 
if  customary  in  the  country,  may  be  detained.  But  it 
is  highly  illiberal,  if  not  unjust,  to  refuse  a  passport  to 
an  innocent  ally. 

CLXIX.    States  are  to  be  jud^red  by  the  same  oftheba. 

"^ ,     ^    ,  Jance  of 

rules,  so  £Eir  as  they  can  be,  as  individuals  are  in  a  p^^* 
natural  condition. 

The  law  of  nature  does  not  permit  a  man  to  rob  an- 
other of  his  property,  or  to  deprive  him  of  Umbs,  or 
liberty,  because  he  is  richer,  or  stronger,  or  more 
to  be  feared  as  to  body  or  mind,  than  himself.  Nei- 
ther are  political  bodies  justified  in  attacking  others, 
upon  similar  grounds. 

Paley  is  therefore,  with  other  writers,  wrong  in  stat- 
ing the  preservation  of  the  mere  balance  of  power  to 
be  a  sufficient  cause  for  war.  It  is  as  unjust  (a)  to 
contend  with  a  nation,  on  account  of  its  superior 
strength  or  riches,  as  it  would  be  to  attack  an  indivi- 
dual, in  a  state  of  nature,  on  such  a  ground.     The 

(a)  See  contra: — Von  Martens,  book  iv.  c.  1,  sec.  3. — Paley,  ii.  book  6, 
c.  12,  sec.  1. — Ward,  L  p.  H7.->Leckie  on  the  Bal.  of  Pow. 
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existence  of  an  universal  monarchy  is  at  the  least  a 
bighly-improbable  event;  and  the  very  proof  of  its 
accomplishability  might  necessarily  demonstrate  its 
usefulness.  I  am  astonished  to  find  so  learned  a 
public  professor  as  Yon  Martens,  declare  that  a  nar 
tion  may,  by  force  of  arms,  oppose  the  aggrandise- 
ment of  another,  *^  without  the  least  regard  to  its 
lawfulness."  This  is  singular  language  from  the  pen 
of  an  authorised  teacher  of  public  law. 

But  although  measures  of  violence  are  unjustifiable, 
when  exercised  simply  to  reduce  the  strength  of  a 
foreign  state,  it  is  often  a  matter  of  prudence  to  dis- 
favor, by  honest  means,  the  increase  of  a  power  likely 
to  become  formidable  to  us.  The  annihilation  of  a 
third  country  by  a  foreign  nation,  has  often,  by  remov- 
ing the  poUtical  counterpoise,  a  dangerous  tendency. 

fti£^*S5  CLXX.  It  is  lawful  for  nations  to  resist  and  punish 
injustice.  for  such  wicked  infringements  upon  international  law, 
as  set  at  defiance  the  inviolable  rights  of  nations,  and 
endanger  the  combatants,  as  a  part  of  the  common  lot 
of  mankind.  Communities  are  sentient  beings,  and 
are  presumed  capable  of  judging  when  other  powers, 
by  violent  injustice,  place  their  rights  in  danger. 

ofignding  CLXXI.  The  high  discipUne,  soldier-like  regularity, 
useful  experience,  and  habituation  to  danger,  which 
attach  to  a  standing  army,  give  it  advantages  which 
cannot  attend  raw  and  undisciplined  troops,  who 
are  liable  at  least  to  be  thrown  into  disorder.  It  is 
therefore  unsafe  for  a  nation  not  to  retain  a  stand- 
ing army,  if  standing  troops  be  kept  up  in  foreign 
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countries.  Its  size  must  depend  upon  the  degree  of 
force  and  military  tact  to  be  apprehended  from  its  ad- 
versaries. The  system  also  increases  the  stock  of 
rational  comfort  at  home^  by  permitting  the  other  sub- 
jects to  perform  their  domestic  occupations  without 
interruption. 

It  cannot,  however,  be  controverted,  that  standing 
armies  may  greatly  endanger  the  public  Uberty,  unless 
the  soldiers  be  associated  as  much  as  possible  with  the 
other  classes  of  the  state.  Every  thing  separating  the 
miUtary  profession  from  the  civic  interests,  should  be 
carefully  avoided. 


Of  rebellion. 


CLXXII.  It  is  for  the  people  to  judge  when  the 
constitution  is  so  decidedly  violated  by  the  sovereign, 
as  to  justify  his  deposition.  Other  states  have  no  right 
to  interfere,  excepting  at  the  request,  and  in  aid  of  the 
party  wronged. 

It  is  highly  culpable  for  a  foreign  state  to  assist  re- 
bellious subjects,  in  taking  up  arms  against  their  legi- 
timate sovereign. 

CLXXIII.  The  conqueror  may  compel  the  obedi-  ©f  uieam- 
ence  of  the  conquered.     A  conquered  people  should  ^""^ 
be  treated  justly,  and  mercifully.     The  greatest  valor, 
most  desperate  defence,  or  most  determined  resistance, 
is  no  ground  for  injuring  the  captured.     No  brave  man 
will  punish  another  for  doing  his  duty. 

For  a  nation  which  boasts  of  Uberty,  to  restrain  free- 
dom, is  most  inconsistent. 

It  is  base  to  conquer  nations  for  the  purpose  of  giv- 
ing them  away.  A  great  principle  of  conquest  should 
be,  to  improve  the  condition  of  the  people  conquer- 

D  D 
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ed.  But  it  sometimes  occurs^  that  the  very  conquered 
overcome  their  conquerors,  by  having  their  laws  and 
manners  adopted  by  them.  Such  was  the  case  of  an- 
cient Greece,  which  gave  rise  to  the  elegant  expres- 
sion of  Horace  (a) : 

"  Grseda  capta,  ferum  victorem  cepiu'* 

The  tartarian  subjection  of  China  is  another  instance 
of  the  feet. 

If  it  be  stipulated,  Upon  the  conquest  or  surrender 
of  a  country,  that  the  ancient  laws  and  prerogatives 
shall  remain  in  force,  it  is  by  no  means  to  be  inferred 
that  the  people  of  the  conquering  power  are  to  be 
subject  to  the  legal  institutions  of  the  vanquished. 
With  regard  to  the  inhabitants  themselves,  some  al- 
terations must  necessarily  take  place;  for  the  political 
face  of  things  is  changed — a  new  soinereign  takes  pos- 
session of  the  territory — he  therefore  administers  the 
laws  by  his  own  judges,  tn  him,  then>  is  vested  the  high 
^ippeHatory  jurisdiction ;  and  all  the  laws  which  are  to 
be  in  existence,  must  have  reference  to,  and  be  coihsist- 
ent  with,  his  royal  authority. 


Ofemlgra- 
tioo. 


CLXXIV.  Subjects  may  be  restrained  from  emi- 
grating to  a  foreign  land,  whether  mechanics  or  not; 
but  a  liberal  use  should  be  ihade  tyf  this  right.  Work- 
Mden  will  seldom  leave  their  country,  in  dangerous  num^ 
bers,  if  they  receive  propet  encouragement  at  home. 
The  extent  to  which  thai;  restraint  shall  be  exercised, 
depends  upon  the  national  constitution. 


SfwbjJS!"        CLXX ¥•  The  sovereign  power,  by  virtue  of  its  ge- 


(a)  Ep.  II.  1.  156. 
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neral  right  of  controlling  the  acts  of  the  community, 
for  the  public  advantage,  may  recall  to  the  country  ab- 
sent subjects,  whose  presence  he  considers  necessary 
to  the  common  safety. 

CLXXVI.  Slaves  are  generally  regarded  by  the  law,  oioxv^ 
as  personal  property,  unless  otherwise  provided  for  by 
it.    Their  political  condition  is  not  at  all  changed  by 
their  baptism. 

Mantunission  can  exist  only  in  cases  in  which  the 
proprietor  intends  to  give  freedom  to  the  slave.  The 
slave  is  entitled  to  liberation,  only  after  manumission, 
or  by  the  act  of  the  law.  An  intermediate  state  of 
Uberation,  such  as  slaves  enjoy  whilst  in  England, 
does  not  release  them  &om  slavery  (a)  upon  their  re- 
turn to  the  colony,  or  to  any  other  place.  It  has  no 
othier  efieet  than  to  suspend  their  absolute  state  of  ser- 
vitude* The  various  lawis  of  places  are  not  to  be  aet 
aside,  in  consequence  of  their  nonneonformity  to  the 
constitution  of  a  particular  country. 

The  christiaji  religion  has  greatly  tended  to  the  abo- 
Miiosi  of  slavery, 

CLXXVII.  A  nation,  in  the  admimstration  of  its  ju-  or  the  inter- 

national  ad- 

dicial  proceedings,  should  treat  die  laws  of  ;Other  coun-  ^^^gj^^ 
tries  with  respect.  The  sentences  of  the  courts  of  dif- 
fident nations  ;are  ^generally,  although  not  imiver saHy, 
acknowledged  among  them.  Such  judgments  as  have 
been  primdfgteie  the  definitive  results  of  just  delibera^ 
ticwL,  in  a  comrt  of  competent  jurisdictioin,  sliould  be 
treated  as  conclusive .  Official  .copies  of  records  should 
be  received  in  foreign  countries,  .as  evidences  of  debts, 

(a)  See  Lord  Stowell's  judgm.  as  to  the  slave  **  Grace." 
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without  revising  the  causes  and  grounds  of  action^ 
such  debts  being  clearly  ascertained  by  the  proper 
authority  of  the  country^  which  is  a  moral  agent. 
Courts  should  be  tenacious  of  interfering  in  disputes 
between  aliens^  unless  with  the  consent  of  the  sove- 
reign or  his  pubUc  representative.  Suits  at  law,  in 
which  foreigners  are  concerned,  either  as  plaintiffs  or 
defendants,  must  be  according  to  the  practice  of  the 
state  in  which  such  suits  are  instituted.  The  judiciary 
power  should  be  promptly  and  justly  exerted,  accord- 
ing to  the  national  laws,  as  well  in  the  causes  of  foreign- 
ers, as  in  those  of  the  subjects.  For  the  clear  denial 
of  justice  to  strangers  is  a  sufficient  cause  for  war,  on 
the  part  of  their  state. 

Sovereign  powers  sometimes  ordain  particular  laws 
for  foreigners,  in  the  place  of  those  which  apply  to 
their  own  subjects;  and  sometimes  they  generously 
concede  to  aliens  the  privilege  of  trying  disputes 
among  themselves,  by  the  consuls  and  laws  of  their 
own  nation. 

Although  civil  laws  cannot  strictly  be  said  to  have 
full  operation  out  of  the  country  for  the  regulation  of 
which  they  are  enacted,  yet  they  exercise  an  essential 
influence  over  the  acts  of  the  subjects,  even  although 
resident  in  a  foreign  land,  so  far  as  such  influence  does 
not  interfere  with  the  jurisdiction  of  the  sovereign. 

Contracts  are  to  be  considered  according  to  the  laws 
of  the  place  where  they  are  made.  Unnatural  agree- 
ments are  regarded  as  invalid  in  all  countries.  Alien- 
enemies  cannot  prosecute  an  appeal;  but  the  king*s 
officers  may,  as  to  their  property,  to  which  the  sove- 
reign has,  by  hostilities,  become  entitled  (a).     Alien- 

(a)  See  Dods.  Adm.  Rep.  p.  214. 
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enemies  employed  in  trading,  under  the  protection  of 
a  licence,  may  sue  for  their  wages.  Courts  should  not 
favor  objections  made,  against  good  conscience,  to 
the  demands  of  men,  merely  because  they  are,  or 
are  presumed  to  be,  alien-enemies.  It  is  the  duty  of 
the  sovereign  power  to  protect  foreign  governments, 
from  malevolent  attacks  of  the  press,  by  its  subjects:  for, 
whilst  the  tranquillity  of  the  nation  itself  is  carefully  con- 
sulted, the  peace  and  honor  of  other  friendly  nations 
should  not  be  forgotten.  International  law  regards, 
with  a  natural  sympathy,  the  subject  of  marriages  be- 
tween people  of  different  countries — it  tolerates,  with 
becoming  forbearance,  the  peculiar  views  of  various 
nations  as  to  the  matrimonial  connexion.  A  foreign 
marriage,  valid  in  one  country,  is  so,  generally -speak- 
ing, all  over  the  world ;  but  it  does  not,  e  converse, 
hold  good  that  a  marriage,  invalid  in  one  place,  is  so  in 
all  places.  And  the  rule  is  liable  to  the  exceptions 
ordained  by  the  civil  laws,  from  motives  of  expediency. 
Marriage  in  a  country  raises  a  forum  there,  even 
where  aliens  are  concerned,  for  the  trial  of  the  validity 
of  the  marriage,  and  for  the  punishment  of  the  parties, 
if  improperly  united  (a).  The  ecclesiastical  courts  of 
a  country  have  cognizance  of  the  marriage  of  its  sub- 
jects, wherever  solemnized. 

The  observance  of  national  allegiance,  whether  the 
subject  be  at  home  or  abroad,  is  a  matter  of  import- 
ance never  to  be  lost  sight  of,  in  the  administration  of 
justice.  In  order  to  constitute  domicile,  there  must 
be  an  intention  to  stay.     A  man  cannot  voluntarily 

(a)  See  Gayll.  lib.  ii. — Sanchez,  de  Matrim. — Hagg.  Consist.  Rep.  ii. 
p,  409. — Donellus. 
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throw  off  his  aUegiance,  by  removing  to  another  coun- 
try. A  subject,  resident  in  a  neutral  state,  may  trade 
with  an  enemy,  in  all  articles  not  contraband;  but  if 
he  deal  with  him  in  other  things,  it  is  contrary  to  his 
allegiance.  But  for  commercial  purposes,  such  a  sub- 
ject may  be  considered  as  a  foreigner.  To  commit 
an  act  of  hostility  upon  an  ally  of  the  state,  is  a 
punishable  offence.  To  join  an  enemy  in  battle, 
against  the  forces  of  one*s  country,  is  treason.  To  as- 
sist a  national  foe  with  arms,  is  a  highly-culpable  act. 
The  importation  of  goods,  for  the  use  of  the  king,  or 
his  royal  family,  and  the  conveyance  of  public  stores^ 
are  not  acts  of  trade  of  a  confiscable  nature.  The 
domestic  judges  should  determine  the  causes  of  fo- 
reigners, with  undeviatmg  impartiality;  and  their  de- 
cisions,  unless  characterised  by  wilAil  injustice,  should 
be  submitted  to,  by  the  other  state.  The  legal  insti- 
tutions of  a  conquered  place  exist,  until  altered  or 
modified  by  the  conquering  power,  as  to  the  persons 
conquered,  excepting  so  far  as  alteration  is  necessarily 
made  either  by  the  natural  residts  of  conquest,  or  the 
enactment  of  the  victor.  They  do  not  however  bind 
the  conquerors,  unless  it  be  so  stipulated.  A  state 
which  boasts  of  liberty,  and  there  are  few  which  do  not, 
should  not  restrain  freedom. 

The  fact  of  a  ship  being  at  sea,  whether  in  time  of 
peace  or  war,  without  papers  on  board,  is  evidence  of  her 
suspicious  character,  unless  the  fact  be  fairly  accounted 
for.  The  doctrine,  that  such  a  circumstance  is  infallible 
evidence  of  her  confiscability,  is  unsound.  Her  papers 
may  have  been  lost,  burnt,  stolen,  or  mislaid.  It  is 
not  the  custom  of  every  country  to  carry  such  papers; 
although  it  is  a  wise  precaution.     But  here  I  speak  in- 
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temationally.  Every  nation  may^  as  to  its  own  sub* 
jects,  render  the  want  of  ship's  papers  an  incurable 
defect. 

The  execution  or  non-execution  of  the  criminal  and 
civil  sentences  of  other  countries,  depends  upon  the 
pleasure  of  the  sovereign.  It  is  reasonable,  in  some 
cases,  for  him  to  forward  the  completion  of  foreign  sen- 
tences ;  but  it  can  scarcely  be  maintained,  as  a  gene* 
ral  rule,  that  a  monarch  is  imperatively  bound  to  be 
the  minister,  or  assistant  of  the  foreign  power,  in  all  its 
judicial  processes.  In  such  cases  as  murder,  and  for- 
cible robbery,  it  is  reasonable  to  aid  the  execution  of 
the  sentence  which  subjects  the  criminal  to  punish- 
ment. But  with  respect  to  other  offences,  the  sove- 
reign power  may  well  judge  of  the  propriety  of  inter- 
ference, by  the  rules  which  it  establishes  for  the  trial 
and  punishment  of  its  own  subjects.  The  asylum  to 
which  the  foreign  subject  has  resorted  for  personal 
shelter,  should  not  be  readily  violated,  for  the  sake 
of  inflicting  punishment  for  trifling  or  questionable 
offences. 

CLXXVIII.  Nobility  of  conduct  is  essential  to  na-  ^^^^Sm. 
tional  prosperity.  All  the  public  acts  should  be  cha- 
racterised by  unblemished  faith.  Commines  (a)  records 
an  occurrence  of  a  singular  description,  which  forcibly 
shows  the  distrust  formerly  entertained  by  monarchs  for 
each  other.  Louis  XL,  of  France,  was  desirous,  upon 
the  invasion  of  his  territory  by  our  Edward  IV.,  to  nego- 
tiate with  his  enemy,  in  order  to  avoid  the  evils  of  war. 
A  regal  conference  was  therefore  agreed  upon.     A 

(a)  L.  iv.  c.  9,  10. 
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Strong  iron-barrier  of  trellis-work  was  fixed  across  the 
bridge,  over  the  river  Somme,  with  openings  sufficient 
only  to  admit  men's  arms.  Four  of  the  king  of  Eng- 
land's train  were  admitted  to  the  french  side,  and  an 
equal  number  of  gentlemen  of  the  french  monarch 
were  allowed  to  pass  through,  to  the  engUsh  side. 
These  eight  persons  were  employed  to  see  that  no 
unfair  attack  or  preparation  was  made,  during  the 
mterview.  Thus  did  the  two  greatest  men  m  Europe 
confer  on  a  settlement  of  reciprocal  amity.  Such  pre- 
cautions, in  the  present  day,  would  be  considered  bar- 
barous. When  Buonaparte  and  Alexander  met  upon 
the  raft  at  Tilsit,  it  was  not  considered  necessary  that 
a  lion's  cage  should  be  placed  upon  it,  for  the  purpose 
of  mutual  safety. 

Of  the  gkinr,       CLXXIX.  As  Universal  jurisprudence  has  always 

dignity*  and  /»  i     i 

^w^of  the  attainment  of  general  happiness  in  view,  this 
work  may  well  be  concluded  with  a  consideration  of 
the  duty  of  the  country  to  consult  its  welfare.  It 
requires  no  argument  to  show  the  existence  of  that 
duty.  The  national  prosperity  is  of  a  compound  cha- 
racter. Its  virtues  may  render  it,  in  a  great  measure, 
happy ;  but  its  internal  wealth  is  necessary  to  com- 
plete the  public  felicity.  It  therefore  becomes  nations, 
with  foresight  and  prudence,  to  keep  a  steady  eye 
upon  the  means  of  their  glory,  happiness,  and  dignity. 
The  happiness  of  a  country  depends  upon  the  in- 
crease of  population ;  the  morality,  industry,  courage, 
wealth,  rational  education,  and  patriotism  of  the  peo- 
ple ;  the  goodness  of  their  constitution,  and  laws ;  and 
upon  their  just  and  liberal  conduct  to  other  nations; 
the  fertility  of  the  land ;  the  ease  with  which  food  is 


OF  INTERNATIONAL  LAW. 

generally  obtained ;  the  internal  conveniences  adapted 
to  the  purposes  of  trade  and  mutual  communication; 
the  rewards  given  to  men  whose  services  are  useful  to 
the  public ;  and  lastly,  upon  the  encouragement  given 
to  science  and  literature. 

As  those  mechanical  machines  are  the  best,  which 
effect  the  greatest  ends  by  the  simplest  means,  so  are 
those  political  systems  the  most  desirable,  which,  being 
the  least  intricate,  produce  the  most  efficient  results. 

A  long  war  and  heavy  taxation  are  great  evils.  The 
bad  administration  of  finance  is  highly  destructive  to 
the  happiness  of  a  nation.  It  leads  to  continual  abuses ; 
and  sometimes  eventually  to  revolution.  A  very  high 
degree  of  luxury,  pomp,  and  prodigality,  in  the  court, 
is  a  certain  forerunner  of  the  fall  of  the  country.  The 
moderate  simplicity  of  it  is  evidence  of  the  national 
strength. 

The  population  of  the  country  is  an  object  of  lively 
interest,  in  the  mind  of  every  good  and  skilful  legisla- 
tor. The  social  nature  of  mankind,  and  the  necessary 
dependence  of  men  upon  each  other,  demonstrate  the 
accession  of  human  happiness,  produced  by  the  increase 
of  numbers.  The  reproductive  and  multiplicative  na- 
ture of  the  physical  world  shows,  in  the  provisions 
of  Providence,  the  ends  which  He  has  had  in  view. 
The  encouragement  of  marriage,  even  amongst  the 
poorest  orders  of  society,  is  the  best  mode  of  increas- 
ing the  population — of  continually  adding  to  the  state 
new  members,  capable  and  ready  to  forward  the  inter- 
ests of  political  fidelity.  Any  law  which  binds  men 
to  a  particular  form  of  marriage  hostile  to  their  con- 
sciences, is  a  legal  prohibition  of  marriage. 

Valor  is  a  virtue  to  be  cherished  by  every  friend  of 
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his  country,  as  a  source  of  civil  security,  which  can- 
not be  too  dearly  prized.  It  leads  to  the  cultivation 
of  personal  and  political  strength — to  strict  discipline 
— to  frugal  economy — and  to  steady  patience.  By 
the  innurement  of  courage  and  fortitude,  men  are 
readily  induced  to  undertake  great  hazards,  for  private 
and  public  benefit.  The  Swiss  owe  their  national 
greatness,  in  a  great  measure,  to  their  constant  and 
distinguished  bravery,  and  to  its  natural  concomitant 
in  a  civiUsed  state — uncompromising  justice.  In- 
stances of  extreme  bravery  are  not  without  their  uses. 
They  excite  an  influence  advantageous  to  the  public. 
Example  is  in  this  case,  as  in  all  others,  more  power- 
ful than  precept.  The  nation  should  erect  monuments 
to  the  memory  of  those  departed  heroes  who  have  fall- 
en for  her  in  the  field  of  glory.  Amongst  such  he- 
roes, surely  those  common  soldiers  and  sailors  are  not 
to  be  forgotten,  whose  bravery  has  been  eminently 
useful  to  their  country. 

The  members  of  the  state  should  unite  in  the  vigor- 
ous protection  of  the  common  interests.  A  country  torn 
about  by  intestine  violence,  is  highly  vulnerable.  Sa- 
ladin  acquired  the  kingdom  of  Palestine,  in  consequence 
of  the  divisions  between  the  nobility  and  the  other 
branches  of  the  state. 

The  encouragement  of  virtue,  and  the  suppression 
of  vice,  will  not  fail  to  engross  the  attention  of  the  good 
men  who  guide  the  public  helm.  In  the  enforcement 
of  morality,  our  duty  to  God  is  the  foremost  considera- 
tion, at  least  with  relation  to  those  who  believe  in  his  di- 
vine existence ;  and  there  are  few  indeed  who  doubt  it. 
It  is  a  dangerous,  although  a  fashionable  doctrine,  that 
morality  and  piety  are  always  distinct.     But  it  will  be 
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most  unfortunate  for  the  state,  if  superstition  supply 
the  place  of  sound  and  rational  devotion.  "  Nee  vera 
superstitione  iollenday  religione  toUitur"  was  an  obser- 
vation worthy  of  Cicero. 

The  state  of  nature  has  been  lauded  as  a  happy  state. 
In  what  does  this  happiness  consist  ?  in  nakedness,  in 
cannibalism,  in  savage  contests,  or  in  more  barbarous 
tortures — in  ungoverned  feeling,  or  promiscuous  con- 
cubinage? The  savage  is  scarcely  superior  to  the 
brute.  He  possesses  the  attributes  of  man  without 
their  developement. 

The  strict  administration  of  justice  is  essential  to 
the  prosperity  of  the  country.  The  wisdom  of  the 
laws  will  therefore  be  gravely  consulted  by  the  prince 
and  ministers  of  the  nation.  They  will  be  rendered 
as  pubUcly-known,  clear,  concise,  economical,  equit- 
able, and  speedy,  as  their  nature  and  objects  will  ad- 
mit. But  the  wisest  laws  will  lose  much  of  their  force 
and  influence,  if  the  dispensers  of  them — the  judges, 
be  not  incorrupt  and  independent. 

The  public  faith  should  be  preserved  with  dignified 
decorum.  The  offices  of  humanity  must  be  respected 
and  performed.  Goodwill  will  be  gained,  by  a  gene- 
rous exercise  of  itself.  Some  monarchs  have  hoped  to 
render  their  memories  immortal,  by  acts  of  the  grossest 
barbarity.  Montezuma  caused  50,000  men  to  be  slaugh- 
tered in  pretended  honor  of  his  coronation,  thus  violat- 
ing the  oath  of  poUtical  justice,  at  the  very  moment  at 
which  it  was  administered  to  him. 

Patrioti^n  is  evinced,  not  by  a  mere  love  of  country, 
but  by  an  ennobled  and  ennobling  attraction  of  foreign- 
ers to  the  soil  of  our  nativity,  through  the  mildest  influx 
ences  of  enlarged  beneficence.    A  country  which  really 


412  OP  INTERNATIONAL  LAW. 

loves  liberty,  wiU  not  restrain  the  freedom  ofPother  na- 
tions. The  monarchy  who  in  procuring  prosperity  for 
his  own  people,  infringes  as  Uttle  as  possible  upon  the 
liberty  and  happiness  of  other  nations,  is  indeed  worthy 
of  the  warmest  applause.  The  national  riches  ought  to 
be  increased  by  prudent  measiures,  and  expended  with 
frugal  caution.  The  interests  of  agriculture  or  com- 
merce should  be  promoted,  according  to  their  con- 
nexion with  the  public  advantage. 

Loyalty  is  best  inculcated  by  the  example  of  the  vir- 
tues of  truly-royal  sovereignty. 

The  freedom  of  discussion  should  be  permitted,  as 
extending  the  views  of  the  subjects  in  general;  and 
eliciting  the  discovery  of  pure  truth.  Genius  cannot 
exist  whilst  she  is  in  fetters.  The  Uberal  toleration  of 
all  religionists,  will,  imder  salutary  limitations,  add  to 
the  general  feUcity ;  and  confer  lasting  honor  upon  the 
sovereign  who  dispenses  it.  Liberty  is  essential  to  the 
national  welfare.  A  country  may  be  blessed  with  a 
deUghtful  climate,  fertile  lands,  romantic  scenery,  beau- 
tiful women,  and  mines  of  gold.  But  what  are  these 
advantages  without  good  laws,  and  a  free  constitution  I 
The  subjects  can  have  no  persuasion  of  security  and 
protection  from  the  laws  of  the  country,  in  which  there 
is  little  or  no  political  liberty. 

Literature  and  science  are  highly  deserving  of  the 
patronage  and  munificence  of  the  national  governors. 
The  generous  support  and  protection  of  men  of  let- 
ters, by  the  mussulman  emperors  of  Hindi^stan,  is  re- 
membered with  gratitude  by  all  the  friends  of  sci- 
ence. As  an  illustrious  example  to  succeeding  sove- 
reigns, they  caused  literary  talent  to  be  the  source 
of  wealth  and  power.     The  persons  of  learned  men 
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were  as  free  as  their  pens.  They  were  permitted  to 
express  their  opinions  with  a  more  than  european  li- 
cence. Frederick,  as  a  man,  gained  more  honor 
by  his  studious  retirement,  than  by  his  far-famed 
battles.  Catharine  the  Second  in  a  great  measure  re- 
deemed her  extravagance,  by  her  constant  and  zealous 
promotion  of  literature.  George  the  Fourth,  by  the 
happiest  and  most  generous  promotion  of  peaceful 
arts,  has  rendered  his  sway  more  truly  illustrious, 
than  that  of  a  Darius  or  a  Xerxes.  His  liberality  of 
sentiment,  his  firmness  of  action,  and  his  patronage 
of  literature  and  science,  are  sources  rich  with  public 
prosperity.  Happy  indeed  is  Britain,  to  be  blessed 
with  such  a  monarch !  Long  may  Britons  be  the  sub- 
jects of  such  a  king!  Truth,  above  all  things,  be- 
cause for  the  sake  of  all  things,  should  be  cultivated 
by  the  nation.  It  is  in  the  nature  of  Truth  to  advance 
for  a  time  by  slow  but  sure  degrees,  but  when  she  ar- 
rives at  a  certain  point  of  success,  her  advances  are  not 
by  steps,  but  by  strides.  Learned  men,  who  devote  their 
time,  with  unabated  assiduity,  to  the  interests  of  their 
country,  should  be  most  liberally  rewarded.  Ration- 
al education  is  necessary  to  the  public  happiness,  as 
teaching  the  means  of  moral  and  physical  improve- 
ment. The  polite  arts  will  ever  be  cherished  by  a 
good  sovereign- cherished  by  bestowing  upon  the  de- 
votees  of  learning  and  science,  pecuniary  and  honor- 
able  rewards,  proportioned  to  their  public  services. 

A  love  of  liberty  should  stimulate  the  subjects  to 
deeds  of  patriotism,  and  public  virtue.  The  patriot 
must  expect  often  to  meet  with  disappointment.  Con- 
scious goodness  is  frequently  the  only  reward  which  he 
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enjoys  in  this  life.  To  every  persecuted  man  the  end 
of  Socrates  is  consolatory  and  interesting.  He  was  un- 
justly condemned  at  the  instigation  of  Melitus,  (or  the 
pretended  offence  of  disseminating  doctrines  which  for 
forty  years  he  had  daily  controverted,  and  of  opposing 
that  happiness  which  he  warmly  promoted.  The  peo- 
-ple,  blown  about  by  the  storm  of  political  dissension, 
sacrificed  their  best  friend  to  their  undisceming  fury. 
But  scarcely  had  Socrates  bid  a  final  adieu  to  the  athe- 
nian  groves,  than  the  decree  of  condemnation  was  re- 
pealed, Melitus  was  put  to  death  as  an  expiatcnry  sa- 
crifice, and  Lysippus  received  a  public  commisskm  to 
execute  a  statue  of  brass  in  honor  of  the  martyr  to  phi- 
losophy and  truth. 

It  has  been  contended  that  wanut  dimates  have  a 
highly  injurious  influence  upon  tiie  political  character  of 
man,  and  that  the  inhalntants  of  them  are  the  least  dis- 
posed to  bravery,  patriotism,  and  genius.  But  we  can- 
not forget  the  glory  of  Homer  and  Aristides,  Plato  and 
Demosthenes,  Socrates  and  Aristotle.  Rome  produc- 
ed her  Gracchus  and  her  VirgU,  Scipio  and  Cicero* 
Regulus  and  Brutus. 

Amidst  the  varieties  of  poUtical  govenment,  the 
happiness  of  the  subjects  ought  always  to  be  remem- 
bered. The  comparatively-dignified  aatiure  of  man 
— the  exaked  sentim^xts  of  which  his  heart  is  suscep- 
tible— and  the  capabilities  of  enjoyment  wsdi  which  Im 
supreme  Creator  has  blessed  Irim — eAioidd  nhrays  pro- 
tect him  &om  oppresnon,  and  guard  him  against  in- 
discretion. His  breast  should  ^v.^  be  warmed  with 
the  glow  of  virtuous  independence.  Eaiervating  re- 
finements should  not  debase  his  U&.     In  fine,  his 
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ral  goodness  should  be  studiously  consulted^  and  he 
should  be  treated  as  a  being  whose  physical  and  intel- 
lectual health  are  above  all  price. 

It  is  by  the  exercise  of  these  generous  sentiments — 
it  is  by  the  cultivation  of  these  endearing  virtues — it  is 
by  the  protection  of  these  vital  interests — that  the  so- 
cial strength  will  increase  and  continue.  Arduous  du- 
ty to  draw,  from  such  valuable  sources^  the  stream  of 
genieral  felicity! 

The  glory  of  the  nation  must,  after  its  internal 
happiness,  greatly  depend  upon  the  justice  and  faith 
which  it  observes  towards  other  states.  Calm  and 
dignified  moderation,  brilliant  and  unfettered  jus- 
tice, noble  and  discriminating  liberality,  should  be 
observed,  in  all  its  international  acts.  The  same 
qualities  which  ennoble  individuals  in  a  condition  of  na-  . 
ture,  also  endear  countries  to  each  other,  exciting  na- 
tional respect,  attachment,  and  gratitude.  The  majes- 
tyof  the  state,  concentred  in  the  person  of  its  prince, 
should  be  unsullied  in  its  reputation.  The  sovereign 
may  then,  with  a  truly  dignified  decision,  insist  upon  the 
inviolability  of  the  national  name  and  glory.  Then  may 
he  indeed  with  honor  hurl  the  awful  thunders  of  so- 
vereignty against  the  violators  of  those  claims  which 
all  good  nations  respect.  Then  will  he  with  justice, 
receive  not  only  from  his  affectionate  people,  but  from 
the  civilised  world  at  large,  applause  infinitely  more 
valuable  than  the  gold  and  purple  of  courts.  Then  will 
he  enjoy  the  serene  delight  of  a  peaceful  conscience. 
Then  will  his  memory  be  honored,  as  recalling  to  the 
minds  of  men,  an  example  of  sovereign  greatness. 
Above  all — then  will  he,  at  the  bar  of  the  Eternal  Di- 
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▼inity,  receire  the  most  incomparable  approral,  and  the 
mfinite  reward,  of  the  Kixg  of  all  kings. 

But  the  most  loyal  men  will  not  forget  that  the  cha- 
racter of  a  nation  is  composed  of  the  characters  of  its 
individual  members.  Let  us  recollect,  that  upon  us, 
subjects,  chiefly  rests  the  glory  of  our  country.  Let 
us  remember,  that  individual  excellencies  constitute,  in 
the  sum,  national  greatness.  Therefore  let  us  en- 
deavor to  excel  each  other  in  private  and  public 
virtue. 
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civil  restraint  on  private  defence,  147  to  150, 
DEFILEMENT,  56. 

DEFINITION  OF  A  MAN'S  COUNTRY,  342. 
DEGERANDO.    His  doctrine  controverted,  146. 
DEIOCES,  245,  258,  259. 

DE  LA  BRUYERE.    His  doctrine  controverted,  320. 
DELHI.    Its  release  from  famine,  238. 
DEMOCRACY.    Of  democracy  in  general,  243. 

its  advantages  and  evils,  250, 251. 
DEMOSTHENES,  216. 
DENMARK,  218,  244. 
DEPOSITION  OF  TYRANTS,  247,  248, 
DEPUTIES  OF  PUBLIC  OFFICERS,  274. 
DERELICT,  355. 

DESCENT.    Rules  of  it  as  to  freeholds,  194, 195. 
DESERTERS,  394. 

DESERTION  OF  THE  REALM,  not  abdication,  277- 
DESPOT,  not  necessarily  a  tyrant,  246. 
DESPOTIC  GOVERNMENT,  law  in,  181,  243  to  246. 
DESPOTIC  KING.   His  engagements,  185. 
DESUETUDE,  or  obsoleteness  of  law,  187- 
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D£  THOU.    His  dneamt  coMrofcrted,  386- 
DEMISE  OF  LAND:*  IN  ENGLANl),  192. 
DE  WITTE.  HU  doctrue  coBtrvtcitcd,  381. 
DIGESTS  OF  LAW,  218  to  220. 
DIGNTn'  OF  CONDUCT,  41. 
DIGNTHf'  OF  NATIONS,  408  to  416. 
DISME3IBEI01ENT  OF  NATIONS,  338. 
DISSECTION  OF  CROIINALS,  US, 
DISSOLUTION,  of  contnds,  72. 

of  cml  lociecj,  177- 
DHINE  RIGHT.  -235. 
DIVORCE,  51, 52. 

the  two  kinds  of  it  ezpfauied,  156. 
DOGE  OF  VENICE,  240,  ^1. 
DOING  AS  WE  WOULD  BE  DON^  BY,  4X 
DOMESTIC  HAPnN^SS,  157- 
DOWER,  157- 
DRUMMERS,  327,  373. 
DUELLING,  102  to  104,  210. 
DUTY.    General  role  of  it,  37. 

relad?e  scale  of  dodes,  38,  39. 

to  God,  39, 40. 

of  a  man  as  to  himself^  40  to  42. 

to  nuuikind,  42  to  45. 

perfect  duty,  43. 

imperfect,  44. 

to  advance  the  general  good,  t38w 


EDUCATION  OF  LOWER  CLASSES,  212,  2i:i 

EDWARD  I,  331. 

EDWARD  IIL,  381. 

EDWARD  IV.,  407. 

EGBERT,  232. 

ELECTIVE  MONARCHY,  246,  247. 

ELEEMOSYNARY  CORPORATIONS,  214. 

ELIZABETH  OF  ENGLAND,  318. 

EMANUEL,  331. 

EMBARGO,  393. 
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EMBASSADORS.    Necessity  for  them,  308. 

of  those  who  have  a  right  to  send  them,  308,  309. 

sending,  evidence  of  sovereignty,  309. 

persons  proper  to  be  embassadors,  309  to  311. 

of  their  style,  ceremonies,  and  audience,  311  to  313. 

precedence,  313. 

ordinary,  313. 

extraordinary,  313. 

credentials,  313. 

rights  and  privileges,  313  to  316. 

of  their  papers,  314,  315. 

their  exterritoriality,  316. 

their  exemption  from  civil  jurisdiction,  316  to  318. 

residence,  316. 

ofPhilipIL,  318. 

their  chapels,  318. 

claim  of  franchise  void,  319. 

their  minor  privileges,  319. 

their  duties,  31 9. 

do  not  wear  mourning,  319. 

general  duties  and  responsibility,  320. 

their  qualifications,  320. 

their  instructions,  320, 321. 

their  departure  in  general,  321. 

their  departure  without  recall,  321. 

their  recall,  321,  322. 

proper  mode  of  their  complaint,  322. 

effect  of  decease  of  sovereigns,  as  to  them,  323. 

of  their  decease,  323. 

their  suite,  323,  324. 

their  wives  and  children,  324. 

ministers  of  second  order,  324,  325. 

ministers  of  third  order,  325. 

both  orders  inviolable,  325. 
EMBASSADRESSES,  310,  311. 
EMERIGON.    His  doctrine  controverted,  380 
BMIGRATION,  402. 
EMINENT  DOMAIN,  171. 
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EMISSARIES,  394. 

EMPEROR,  title  of,  305. 

ENGLISH,  their  attack  upon  the  Birmese,  272. 

ENVOYS,  324,  325. 

EQUALITY.    Natural,  21. 

of  states,  135. 

of  votes,  140. 

political,  141. 
EQUIVALENCY,  75,  76. 
EQUITY,  COURTS  OF,  201  to  204. 
ERASMUS.    His  doctrine  controverted,  123. 
ESSEX,  232. 
ETERNAL  AUTHORITY  AGAINST  AN  ENEMY,  erroneous, 

300. 
ETERNITY  OF  THE  WORLD,  erroneous  doctrine,  13. 
ETHICS,  SCIENCE  OF,  6  to  8. 
EUNUCHS,  47,  48. 
EVIDENCE,  JUDICIAL,  197  to  200. 
EXCHANGE,  76,  77. 
EXCISION  OF  ALLEGIANCE,  142. 
EXECUTIVE  POWER,  defined,  165. 

its  objects,  169. 

its  irresistibility,  169. 

internal  executive  power,  169. 

external  executive  power,  169. 

in  a  monarchy,  should  be  reposed  in  the  king,  17Q. 

cannot  alter  legislative  determination,  187. 
EXILE,  348. 

EXPORTATION  OF  ARMS,  173. 
EXTREME  NECESSITY,.  31. 

as  to  nations,  153,  338. 


FELLOWS  OF  COLLEGES  AND  ROYAL  SOCIETIES,273,274. 

FERDINAND,  331. 

FIFERS.  373. 

FIGHTING  OUT  OF  ONE'S  STATE,  345. 

FILMER.    His  doctrine  controverted,  242. 

FINDING  OF  THINGS,  31. 
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FINES,  208. 

FISHERIES,  354. 

FISHES,  30. 

FLAG  AND  PASS,  359. 

FOOD,  45,  46. 

FOREIGNERS,  39,  143,  144,  159,  338  to  351. 

FRANCE,  218,  236. 

FRANCIS  I.,  245. 

FREDERIC  II.,  361. 

FREDERIC  III.,  250. 

FREDERIC  THE  GREAT,  413. 

FREEDOM  OF  PERSON,  38. 

of  thought,  38. 

of  trade,  332. 
FREEHOLD  ESTATES,  rules  of  descent  as  to,  194,  195. 
FRENCHMEN,  SOBRIETY  OF,  213. 
FRENCH  REVOLUTION,  236,  237. 


GAMES,  87,  88. 

GENERAL  GOOD,  the  duty  of  subjects,  )38. 

the  supreme  law,  1 79. 
GENERAL  ISSUE  explained,  200,  20i. 
GENERAL  R?iPRISAL3,  384. 
GENERAL  RIGHTS  OF  NATIONS,  292. 
GEORGE  HI.,  303. 
GEORGE  IV.,  413. 
GIFTS,  explained,  77,  78. 
GLORY  OF  NATIONS,  408  to  416. 
GOD.    His  existence,  1. 

His  self-existence,  1 . 

His  attributes,  2. 

His  nature,  2,  3. 

consistency  of  His  laws,  3. 

our  duty  of  submission  to  Him,  3,  4.. 

His  benevolence,  4  to  6. 

His  relation  to  man,  14. 
GODWIN.    His  doctrines  controverted,  90,  242. 
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GOODS.    Defence  of  them,  101, 102. 

as  to  criminals,  120. 
GOVERNING,  right  by  conquest,  281,  282. 
GOVERNMENT.    Its  two  greoX  arts,  170. 

several  kinds  of  it,  240. 

mixed  government,  240,  243. 

several  kinds  compared,  248  to  254. 

general  rules  of  comparison,  252  to  254. 

three  great  essentialities  of,  256. 

art  of,  261  to  264. 
GREEKS,  ANCIENT,  213. 

GROTIUS,  doctrines  of,  controverted,  107, 131,  246,  283,  206, 
365,  388,  397. 

his  work  considered,  286. 
GUARDIANS  AND  WARDS,  62,  63. 

definition  and  nature  of  guardian's  office,  62. 

rights  and  duty  of  guardians,  62. 

rights  of  wards,  62. 

persons  incompetent  to  be  guardians,  63. 
GUILT.    Definition  of  it,  1 1 1 . 

the  obligations  incidental  to  it.  111,  112. 

how  shown,  114,  115. 

a  personal  thing;  120. 

of  accessories  and  principals  considered,  121. 
GUSTAVUS  VASA,  245. 


HALE.    His  doctrine  controverted,  146. 
HALLIFAX.     His  doctrines  controverted,  128, 146 
HAPPINESS  OF  NATIONS,  408  to  416. 
HARM,  prevented  in  four  ways,  113. 
HARMLESS  USE,  32. 

HARRINGTON,    His  doctrine  controverted,  295. 
HASTINGS,  Governor-General  of  India,  219. 
HEAD-MONEY,  359. 

HEINECCIUS.  His  doctrines  controverted,  112, 257, 368, 373, 374. 
HEIRS  OF  PROMISERS,  70. 
of  persons  swearing,  96. 
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HEREDITARY  NOBILITY,  265. 

HEREDITARY  SUCCESSION,  243,  244. 

HERMAPHRODITE,  38. 

HINDUSTAN,  its  laws,  219. 

HERALDS,  327,  328. 

HISTORY  OF  INTERNATIONAL  LAW,  285,  286. 

HOBBES.    His.doctrines  controverted,  16,  300,  362. 

HOLIDAYS,  269,  270. 

HOMAGE,  RENDERING  OF,  135. 

HONOR.    Defence  of  it,  102  to  104. 

HOSTAGES,  396  to  398. 

HOTOMAN.    His  doctrine  controverted,  236. 

HUBER.     His  doctrine  controverted,  131,  283. 

HUMANITY,  16. 

HUSBAND,  his  rights,  49,  50. 

and  wife  considered  one  person,  156. 
HYPOTHECATION,  360. 


IDEAS,  not  innate,  13, 14. 
IDENTITY  OF  A  STATE,  277. 

not  destroyed  by  natural  changes,  277,  278. 
IDIOTS,  118. 

civil  protection  of  their  property,  163,  203. 
IMMEMORIALITY,  34,  35. 
IMPOSTS,  315. 
IM POTENCY,  48. 
IMPRISONMENT,  without  just  cause,  108. 

for  life,  116,117. 
INANIMATE  THINGS,  45. 
INCEST,  48. 

defined,  55. 

several  kinds  of  it,  55,  56. 
INCORPOREAL  THINGS,  25,  34. 
INDEPENDENCY  OF  STATES,  135,  202. 
INEXHAUSTIBLE  THINGS,  30,  338. 
INFANTS,  118, 163,  203. 

protection  of  their  property,  203. 
INFIDELS,  treaties  with  them  binding,  295,  296. 
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INNOCENT  XL,  319. 

INNOCENT  USE,  60,  338. 

INSANE  FATHER,  60. 

INSECTS,  30. 

INSURANCE.    Rules  as  to  it,  85, 86. 

INTELLECT,  15,  37. 

INTEMPERANCE,  40.  » 

INTEREST.     Lawfulness  of  it,  81 ,  82,  83 . 

modes  of  calculating  it,  82,  83. 
INTERNATIONAL  Administration  of  Justice,  403  to  407. 

Ceremonies,  302. 

Ciphers,  325,  326. 


—  ComaTeAce,  332. 

—  Compacts,  292. 

—  Contraband,  389  to  392. 

—  CtTRTESY,  345  to  348. 

—  Customs,  333. 

—  Guarantees,  330,  331. 

—  Humanity,  345  to  348. 

—  Injustice,  punishable,  400. 

—  Interference,  328,  329,  330. 

—  Law.    Defined,  283. 


its  history,  285,  286. 

not  mere  cuJstom,  283,  284. 

general  rules  of  it,  286  to  290. 

Independency,  292. 

Interference,  328  to  330. 

Mediatmuc,  330. 

Obligations,  not  law^,  283,  284. 

Precedence,  304,  305. 

Remedies,  as  to  imperfect  obligations,  383. 

Rights  and  Privileges  of  Sovereigns, 

301. 

Usage,  prescription,  and  usucaption,  293, 

294. 
INTERPRETATION  of  promises,  66. 

of  laws,  221  to  225. 
INTESTACY.    Succession  to  intestate's  gobdis,  159  to  162. 
INTOXICATION,  118,213. 
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INVESTMENT,  376. 

IRELAND,  232. 

ISLANDS,  30. 

ISSUES  AT  LAW,  explained,  200,  201 . 

IVAN  IV.,  2t9. 


JAPANESE,  317. 

JEWS,  331. 

JUDGES,  may  be  supreme,  171. 

their  interpretations  as  to  lawer  of  custom,  186. 

their  qualifications  and  duties,  267,  268. 

cannot  act  by  deputy,  274. 
JUDICIAL  EVIDENCE  considered,  107  to  200. 
JUDICIAL  OFFICERS,  269. 
JULIUS  II.,  293. 

JUNIUS  BRUTUS.    His  doctrine  controverted,  236. 
JURIES  AND  JURYMEN,  200,  201. 
JURISDICTION,  146,  147,  340,  341. 
JUSTICE.    Rules  in  its  administration,  187  to  189. 

international,  403  to  407. 


KANT.    His  doctrine  controverted,  146. 
KING,  title  of,  305. 
KNOWLEDGE  OF  VALUE,  75,  76. 


LACEDEMONIA,  251,  252. 
LAKES,  29,  30,  354. 
LAND,  property  in,  27. 
LAWS.    Definition  of  a  law,  8. 

permissions,  not  laws,  8. 

natural  and  positive,  explained,  8,  9. 

tests  of  their  wisdom,  9,  10. 

right  to  disobey  unnatural  laws,  10, 11, 

necessity  for  them,  11. 

the  three  kinds  of  law,  11, 12. 
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LAWS— roiilifiuet/. 

natural  law,  11,12. 

municipal  law,  12. 

international  law,  12,  13. 

law  of  nature  philosophically  considered,  13,  14,  15« 

chief  characteristics  of  law  of  nature,  16, 17. 

leading  principles  of  the  law  of  nature,  17, 18. 

its  immediate  connexion  with  happiness,  19. 

of  nations,  defined  and  explained,  131 . 

of  custom,  186. 

of  succession,  194, 195. 

knowledge  of  natural  law  necessary,  131, 132. 

rules  of  interpretation,  221  to  225. 

international,  defined,  283. 
IJVW  TEXT-BOOKS,  186. 
LAWYERS,  269. 
LEARNED  MEN,  265. 
LEAVING  ONE'S  COUNTRY,  141, 142. 
LECKIE.    His  doctrine  controverted,  399. 
LEGAL  AMENDMENTS,  214  to  218. 
LEGISLATIVE  CODES.    Their  original  existence,  1 85. 
LEGISLATIVE  DIGESTS,  218  to  220. 
LEGISLATIVE  POWER.    Defined,  165. 

in  whom  vested,  166. 

its  origin,  166. 

its  power  and  nature,  167. 

is  supreme,  1 78. 
LEGITIMACY  OF  BIRTH,  162. 
LEOPOLD,  303. 
LETTERS.    Invention  of,  185. 
LETTERS  OF  CREDENCE,  313. 
LETTERS  OF  MARQUE,  393,  394. 
LETTING.     Explained,  83,  84. 
LIBELS,  206,  210. 

LIBERTY,  NATURAL.    Defined,  38, 46. 
of  the  press,  205,  206. 
civil,  228,  229. 
LICENCES,  393. 
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LI£.    Definition  of  it,  90. 
LIFE.    Right  to  it,  37. 

loss  of  it,  108. 

sacrifice  of  it  to  one's  country,  138, 139. 
LIGHT,  30. 

LIMITATION  OF  PROPERTY,  28. 
LIPSIUS.    His  doctrine  controverted,  237. 
LITERARY  DIGNITIES,  273,  274. 
LITERATURE,  265, 273,  274,  409,  412,  413. 
LOANS  of  incomsumable  things,  79,  80. 

of  consumable  things,  80,  81. 
LOCKE.    His  doctrines  controverted,  136,  245. 
LOCRIS,  severe  law  in,  216. 
LOUIS  LE  ROY.    His  doctrine  disputed,  215. 
LOUIS  XL,  407. 
LOUIS  Xn.,  245. 
LOUIS  XIV.,  303,  319. 
LOUIS  XV.,  303. 
LOVE  OF  COUNTRY,  181. 
LOWER  ORDERS  OF  PEOPLE,  210  to  213. 
LUNATICS.    Contracts  with  them,  72,  73. 

not  liable  to  punishment,  118. 

civil  protection  of  their  property,  163, 203. 


MACHIAVEL.    His  doctrine  controverted,  295. 

MAGISTRATES.    Their  qualifications  and  duties,  147, 150, 268. 

MAIMING,  108. 

MAJORITY  OF  VOTES,  140. 

MAN.    His  superiority  over  animals,  15,  37. 

his  liability  to  precepts  of  nature,  37. 
MANIFESTOES  OF  SOVEREIGNS,  307. 
MARITIME  HONORS,  354. 
MARRIAGE.    Definition  and  nature  of  it,  47. 

unnatural  marriages,  47. 

void  marriages,  48. 

of  the  civil  regulation  of  it,  156  to  158. 

void  and  voidable  marriages,  47,  48. 

natural  form  pf  it,  49. 

F  F 
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MARRIAGE— coMliiiM^. 

husband's  rights  and  authority,  49,  50. 

rights  of  mfe,  50,  51 . 

its  advantages,  53, 54. 

of  sovereigns,  306. 

international,  405. 
MARAUDERS,  394. 
MASTERS,  84,  85. 
MEDIA,  259. 

MERCY.    Rules  of  it,  121 , 1 22. 
MESSENGERS  OF  PEACE,  396. 
MILITARY  OFFICERS,  their  duty,  272,  273. 
MILITARY  POWER,  271, 272. 
MILTON.    His  doctrine  controverted,  236. 
MINISTERS  OF  STATE,  266,  267. 
MINORITY.    Natural,  60. 

"      civil,  162. 
MINORS.    Contracts  with  them,  72,  73. 

civil  protection  of  their  property,  163. 
MISSIONARIES,  332. 
MIXED  CONSTITUTIONS,  243,  244. 
MODIFICATIONS,  effected  by  civil  union,  145  to  164. 
MONARCHS  cannot  nullify  subjects*  right  of  protection,  143. 

not  to  be  deposed  at  subjects'  pleasure,  248. 
MONARCHY,  law  under,  181. 

of  monarchy  in  general,  240  to  242. 

not  an  unnatural  form  of  government,  242. 

not  the  only  natural  form,  242. 

its  high  advantages,  249. 
MONEY,  163,  337. 
MONOPOLIES,  188. 
MONSTERS,  38. 

MONTESQUIEU.    His  doctrine  controverted,  1 74. 
MONTEZUMA,  411. 
MORAL  AGENCY,  considered,  6  to  8. 
MOSER.    His  doctrine  controverted,  310. 
MOSES.    His  laws,  119, 126. 

MOTHER'S  AUTHORITY,  compared  with  father's,  60,  61. 
MOVEABLE  GOODS,  27. 
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MUHAMMED  AKBAR,  245. 
MURDER,  108,115,117. 
MUSSULMEN,  331. 


NADIR  SHAH,  237,  238,  273. 

JSAPOLEON,  408. 

NATIONAL  CHARACTER,  342  to  344. 

NATIONAL  CONSTITUTION.    Definition,  239. 

mode  in  which  formed,  239. 

several  kinds  of,  240. 

changes  in  it,  275,  276. 
NATIONAL  PROPERTY,  176. 
NATIONAL  REVENUES,  176. 
NATIONS.    Their  general  rights,  292. 
NATURALISATION,  344,  345. 
NATURE.    The  state  of  nature  defined,  16. 

laws  of  nature  highly  applicable  to  international  law,  284, 
285. 
NAVY,  271  to  273. 
NAVIGATION  LAWS,  306,  307. 
NECKER.    His  doctrine  controverted,  368. 
NERO,  331. 
NEUTRALITY,  386  to  388. 

armed,  388. 
NEYRON.    His  doctrine  controverted,  296. 
NIMEGUEN,  peace  of,  300. 
NOBLES,  264,  265,  342. 
NON-JURISTS,  94,  95. 

OATHS.    Definition,  object,  nature,  and  obligation  of  them,  92, 
93. 

forms,  93. 

obligation  to  observe  them,  93. 

interpretation  of  them,  94. 

the  security  which  they  give,  94, 95. 

by  proxy,  95. 

void  oaths,  95,  96. 

of  unnecessary  oaths,  98. 

civil  effects  as  to  them,  183. 
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OBEDIENCE  TO  ESTABLISHED  GOVERNMENT    231  to 

233. 
OBLIGATIONS.    Their  definition  and  nature,  22,  23. 

correlati?e  with  rights,  23. 

on  obligations  generally,  23. 

perfect,  23. 

imperfect,  23,  24. 
OCEAN,  still  common,  29. 

of  the  ocean,  internationally,  351,  352. 
OCHLOCRACY,  242. 
OLIGARCHY,  242. 
OUTLAWS,  220. 


PACTA  CONVENTA,  235. 
PACTIONS,  294. 

PALEY.    His  opinions  disputed,  146,  399. 
PARENTS.    Duty  to,  23. 

their  duties,  57,  58. 

their  disabilities,  58. 

rights,  56,  59. 

authority  of  father  and  mother  compared,  60,  61. 
PAREUS.    His  doctrine  controverted,  236. 
PARLEYS,  394. 

PARTNERSHIP.    Rules  as  to  it,  86,  87. 
PASSAGE,  PUBLIC,  349  to  351. 
PASSPORTS,  398,  399. 
PATRIMONIAL  KINGDOMS,  246. 
PATRIOTISM,  237,  238, 
PAULUS  EMILIUS,  348. 
PEACE,  362,  363. 

treaties  of,  299,  300. 
PEPIN,  244. 
PERJURY,  94. 
PERSIANS,  ANCIENT,  213. 
PETER  I.,  303,  304. 
PHARAMOND,  244. 
PHILIP  II.    His  embassador,  318. 
PHILIP  THE  FAIR,  331. 
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PHILOSOPHY,  advance  of,  235. 

PIRATES,  360. 

PLATO.    His  doctrines  disputed,  134,  215. 

his  commonwealth,  209,  210. 
PLEDGES,  81. 
POLICE,  171. 

POISONED  WEAPONS,  &c.,  373. 
POLISH  KINGS,  235. 
POLITICAL  FREEDOM,  228.^ 
POLYGAMY.    Its  unnatural  character,  53,  54. 
POMPEY,  263. 
POOLS,  29,  30. 
POORHOUSES,  211. 
POPULATION.    Effect  of  its  increase,  134. 

increase  of,  its  importance,  409. 
PORTS,  354. 

POSTLIMINIUM,  385,  386. 
POSTS,  333,  334. 

PRECEDENCE  OF  SOVEREIGNS,  304,  305. 
PREROGATIVE.    Defined,  172. 

its  general  powers,  172  to  174.  ' 

its  legitimate  objects,  174. 
PRESCRIPTION.    Natural,  33. 

defined,  33. 

explained,  33,  34. 

binding  against  persons  unborn,  162. 

international  prescription,  293,  294. 
PRESERVATION  OF  LIFE,  125. 
PRESUMPTION,  34. 
PRICES,  77. 

PRIMOGENITURE  considered,  195  to  197. 
PRISONERS  OF  WAR,  378  to  380. 
PRIVATE  COMPACTS.    Their  difference  from  laws,  179. 
PRIVATE  PROPERIiY,  27. 
PROMISCUOUS  INTERCOURSE.    Its  evils,  55. 
PROMISES.    Definition  and  nature  of  them,  64,  65. 

acceptance,  effect,  and  interpretation,  65f  66. 

not  binding,  in  suspence,  conditional,  and  rash,  66  to  68. 

of  agents  and  messengers,  68  to  70. 
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PROM  IS  ES'H:ontinue<L 

civil  effects  as  to  them,  183. 

their  effect  on  heirs,  70. 

ci?il  effects  as  to  them,  183,  165. 
PROMISSORY  NOTES,  70. 
PROPERTY.    Definition  of  it,  25. 

community,  25. 

origin,  26. 

its  nature,  27. 

moveable  property,  27. 

rights  attached  to  it,  27,  28. 

accession,  28. 

its  limitation,  cessation,  and  use,  28,  29. 

still  of  common  right,  29,  30. 

principles  of  common  use,  30. 

lost  or  abandoned,  31. 

extreme  necessity,  31. 

derivative  acquisitions,  32. 

persons  incapable  of  acquiring  it,  33. 

prescription  as  to  it,  33  to  35. 

restitution  of  it,  35, 36. 

of  slaves,  128. 

modification  of  property  by  civil  union,  l/»3. 

in  land,  159. 

of  infants,  madmen,  and  idiots,  66. 

public  property,  176,  334  to  337. 
PROTOCOLS,  301. 
PROXY.    Marriage  by,  49. 

vote  by,  140. 
PRUSSIA,  244. 
PUBLIC  CREDITORS,  302. 
PUBLIC  DISTRESS,  141. 
PUBLICITY  OF  COURTS  OF  JUSTICE,  \m. 
PUBLIC  HOLIDAYS,  269,  270. 
PUBUCLAW.    Defined,  178. 

its  proper  nature,  180, 181. 
PUBLIC  PASSAGE,  349  to  351. 
PUBLIC  PUNISHMENT,  207,  208. 
PUBLIC  SUBJECTION,  226. 
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PUBLIC  TERRITORY,  334  to  337. 

PUFFENDORF.  His  doctrines  controvcFted,  28, 47,  77,  80,  100, 

148,260,351,375,  380. 
PUNISHMENT.    Definition,  111. 

distinct  from  reparation.  111. 

its  justice  and  ends,  112, 113. 

its  requisites,  1 1 3, 1 14. 

measures  of  it,  114,  1^5. 

of  death,  115. 

its  modes  of  eflfectuality,  117. 

hope  of  escape  from  it,  117. 

the  persons  who  may  punish,  117,  118. 

the  persons  punishable,  118. 

persons  not  liable  to  it,  1 18. 

of  retaliation,  119. 

of  torture,  119,  120. 

as  to  property,  120. 

does  not  descend,  120. 

of  accessories,  120, 121. 

restraint  on  individual  puuisliraent,  151  to  153. 

by  civil  power  for  acts  not  naturally  punishable,  153  to  150. 

of  public  punishment,  207, 208. 

for  general  international  injustice,  400. 


QUAKERS.    Their  affirmations,  94,  95. 
QUINTUS  FABIUS  LABEO,  297. 


RANSOMS,  380,381. 

RAPE,  109. 

RASH  PROMISES,  68. 

REBELLION,  235  to  237,  401. 

RECALL  OF  SUBJECTS,  402,  403. 

RECAPTURE,  357. 

RECORDS  OF  LAW-COURTS,  187. 

REGAL  SUCCESSION,  243,  244. 

REG  ENTS.    Their  rights  and  duties,  264. 

RELIGION.    Its  connexion  with  public  law,  2';^9  to  231. 
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RELIGIOUS  ESTABLISHMENTS,  174  to  176. 
RELIGIOUS  RIGHTS  OF  A  NATION,  331,  332. 
REPARATION.    Definitioii,  105. 
origin,  105. 
right  to  it,  105, 106. 

estimation  of  it,  107, 108. 
losses  for  which  due,  108  to  110. 

by  slavery,  127. 

restraint  on  individual  reparation,  150, 151. 
REPRESENTATIVES  OF  A  PEOPLE,  265. 
REPRISALS,  natural,  32. 

national,  384. 
REPUBLIC,  law  under,  181. 
REPUTATION,  38. 
RESCUE,  358. 

RESISTANCE  TO  CIVIL  POWER,  233  to  235. 
RESTITUTION,  28,31. 

rules  of  it,  35,  36. 

of  public  property,  357. 
RESTRICTIONS  OF  CIVIL  LAW,  182. 
RETALIATION.    Its  nature  and  evils,  119. 
REVENGE,  112. 

REVOCATION  OF  PROMISES,  69. 
REVOLUTION,  267. 

of  France,  236,  237. 
REWARD,  less  frequent  than  punishment,  181, 182. 
RIGHTS.    All  equally  the  subjects  of  them,  21. 

definition  and  nature  of  them,  21,  22. 

perfect,  22. 

imperfect,  22,  23. 

aUenable,  22. 

inalienable,  22. 

natural,  22. 

adventitious,  22. 

rights  and  obligations,  correlative,  23. 

generally,  23. 

general  explanation  of  them,  23,  24. 

division  of  them,  24. 

attached  to  property,  27. 
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RIGHTS— co7i^*/iMcd. 

of  a  man  as  to  himself,  37, 38. 

as  to  beasts  and  inanimate  things,  45,  46. 
RIVERS,  29,  352  to  354. 
ROME.    Civil  law  of,  178. 

gorernment  of,  251,  252. 
ROYAL  AGREEMENTS  not  treaties,  300. 

GIFTS  TO  FOREIGNERS,  308. 

MANIFESTOES,  307. 

NOTIFICATIONS,  302,  303. 

POWER,  supreme,  260. 

PRECEDENCE,  304,  305. 

PROPERTY  IN  A  FOREIGN  STATE,  307. 

SOCIETIES,  273,  274. 

SOCIETY  OF  LITERATURE,  214. 

TITLES,  305. 

RULES  OF  DESCENT,  as  to  freeholds,  194,  195. 

OF  INTERPRETATION  OF  LAWS,  221  to  225. 

OF  INTERNATIONAL  LAW,  286  to  290. 

RUSSIA,  !219. 

RUTHERFORTH'S  opinions  disputed,  109, 146,  154,  346. 


SACRIFICE  OF  LIFE  to  one's  country,  138, 139. 

SAFE-CONDUCTS,  398,  399. 

SAFE-GUARDS,  398. 

SAILORS,  271,  272. 

SALES.    Explained,  78,  79. 

SALIC  LAW,  244. 

SALUTES,  354. 

SALVAGE-MONEY,  357,  358. 

SAND,  banks  of,  29. 

SARDINIA,  218. 

SAXON  HEPTARCHY,  232. 

SCIPIO,  252. 

SCOTLAND,  232. 

SEA-FISHERIES,  354. 

SELDEN.    His  doctrine  controverted,  351. 

SELF-INTEREST,  15,  16. 
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SELF-LOVE,  139. 

SELF-PRESERVATION,  31,  38,  45, 125. 
SEPARATION  FROM  SOCIETY,  141,  142. 
SERVANTS,  masters  responsible  for  acts  of,  110. 

their  liabilities,  duties,  and  rights,  84,  85. 
SHIPS  PAPERS,  406,  407. 
SHIPWRECK,  362. 
SHORES,  30. 

SIDNEY.    His  doctrines  controverted,  236,  257. 
SIEGE  OF  BUDA,  377,  379. 

of  Gibraltar,  374. 

of  New  Heusell,  377. 
SIEGES,  376,  377. 
SIGERED,  232. 
SLANDER,  109. 
SLAVERY,  226. 
SLAVES.    Master  responsible  for  acts  of,  110. 

definition  of  slavery,  126. 

lawful  causes  of  slavery,  125  to  127. 

rights  of  proprietors  of,  128, 129. 

their  rights,  129. 

of  their  children,  129. 

considered  politically,  153. 

considered  internationally,  403. 
SOBRIETY,  213. 
SOCIALITY.    The  duty  stated,  15. 

and  proved,  42. 
SOCRATES,  209,  414. 
SOLYMAN  THE  MAGNIFICENT,  273. 
SOVEREIGN.   The  word  explained,  171. 
SOVEREIGNS.    Their  general  rights,  171,  172. 

their  duty  as  to  religion,  176. 

of  their  promises,  contracts,  and  oaths,  184. 

their  qualifications  and  general  duties,  255,  2/i6. 

their  rights,  256,  257. 

their  duties,  257  to  259. 

of  sovereigns  generally,  259. 

of  two  countries  vested  in  one,  279. 

their  international  duties,  301,  302. 
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SOVEREIGNS-con^mMcd. 

their  international  rights  and  privileges,  301. 

international  ceremonies  as  to  them,  302. 

honor  due  to  foreign  sovereigns  on  their  arrival,  303. 

libels  on  foreign  sovereigns,  304. 

their  exterritoriality,  306. 

their  inviolability,  306. 

of  their  marriages,  306. 

of  navigation  laws  as  affecting  them,  306,  307. 

their  manifestoes,  307- 

of  a  deposed  sovereign,  308. 

their  power  over  subjects  abroad,  345. 
SOVEREIGN  POWER  defined,  170, 171. 

its  modes  of  exercise,  171 . 
SOVEREIGNTY,  its  general  rights,  171, 172. 
SPAIN,  244. 
SPANIARDS,  213. 
SPEECH,  42. 
SPIES,  394. 
SPONSIONS,  294. 
STANDING  ARMIES,  400,  401. 
STATE-LANGUAGE,  300,  301. 
STATE-MESSENGERS,  328. 
STATES.    Their  equality,  290. 

their  independency,  292. 

their  duty  towards  subjects,  364. 

the  duty  of  subjects  to  them,  364. 

their  accountability  on  behalf  of  members,  364,  36/>. 

accountability  of  members  on  behalf  of  states,  366. 
STATESMEN,  266,  267. 
STATES,  moral  persons,  291,  292. 
STIERNHOOK,  laws  of,  362. 
STRAITS,  29,  30. 
STRANDRIGHT,  362. 
SUAREZ.    His  doctrine  controverted,  131. 
SUBJECTION,  226  to  238. 
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SUBJECTS.    Bound  to  obey  king  de  facto,  257. 

their  acconntability  on  bdialf  of  thdr  states,  365. 
SUBLIM?  PORTE,  332. 
SUBMISSION  TO  A  FOREIGN  POWER,  337. 
SUBSIDIES.  371. 

SUCCESSION  TO  CROWN,  243,  244. 
SUICIDE.    Its  wickedness,  41,  42. 
*  SUPREME,'  the  word  explained,  171. 
SUPREME  LAW  OF  SOCIETY,  is  the  general  good,  179. 
SUPREME  POWER,  171. 
SURETIES.    Rules  as  to  them,  85. 
SWEDEN,  LAW5  OF,  210,  219. 

queen  of,  303. 
SWIFT.    His  doctrine  contro?erted,  170. 


TALMUD,  231. 
TAMERLANE,  273. 
TARTAR Y,  231 . 
TAXATION.    lUght  to  tax,  168. 

nature  of  taxation*  168. 

rules  of  it,  168, 169. 

heavy  taxation,  409. 
TEMPORARY  ALLEGIANCE,  143. 
TEMPORARY  LEAGUES,  294. 
TENANT,  33. 
TERRITORY.    Public  territory,  334  to  337. 

liquid  confines,  352  to  354. 
TESTAMENTARY  DISPOSITIONS,  K)8,  159. 
THEFT,  109,  149. 
THINGS.    Corporeal,  25. 

incorporeal,  25. 

hurtful,  30. 
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TOLERATION,  174, 175, 229  to  231. 

TOLLS,  348,  349. 

TORTURE,  condemned,  119,  120, 125,  208. 

TRACKS  OF  LAND,  30. 

TREATIES,  necessity  for  them,  294. 

definition  of  them,  294. 

natures  of  them,  294,  295. 

essentialities  of  them,  295. 

with  infidels  binding,  295,  296. 

of  verbal  treaties,  296. 

ratification  of  treaties,  296,  297. 

obligation  and  observance  of  treaties,  297. 
^  interpretation  of  treaties,  298. 

of  void  treaties,  298,  299. 

of  peace,  299,  300. 

royal  agreements  not  treaties,  300. 
TREASON,  235  to  237. 
TREES,  28. 

TRIAL  OF  KINGS,  260. 
TRIBUTE,  135. 

TRIUMPHS  OF  ANCIENTS.  347,  348. 
TRIFLING  INJURIES,  149. 
TRUCES,  394  to  396. 
TRUMPETERS,  327,  373. 
TRUSTS,  explained,  74,  75. 
TRUTH.    Our  duty  to  observe  it,  89,  90. 

lawful  concealment  of  it,  90  to  92. 

rules  for  its  judicial  discovery,  197  to  200. 
TUCKI,  238 . 
TURKS,  300,  379. 

TUSCANY,  Grand  Duke's  edict,  116, 117. 
ITRANNY  AND  ITS  DEPOSITION,  247,  248. 
TYRIANS,  327. 


UNION,  the  bond  of  public  power,  166. 
UNITED  STATES,  143. 
UNIVERSAL  FREEDOM,  228. 


VALOR,  410. 

VALUE.    EquiTalency  and  knowledge  of  it,  75. 

VATTEL.    His  doctrines  controverted,  292,  814,  336,  332,  348. 

VEGETABLS,  E46. 

VENICE,  Doge  of,  240,  241. 

government  of  251,  252. 
VERBAL  TREATIES,  296. 
VESPASIAN,  331. 
VIOLATION,  109. 

VISITATION  AND  SEARCH,  358,  359. 
VIVA  VOCE  EVIDENCE,  essential,  203.  204. 
VON  MARTENS.  His  doctrines  controverted,  320,374,378,  384, 

399,  400. 
VOLUNTARY  SEPARATION  FROM  SOCIETY,  141,  142. 
VOWS,  95. 


WAGERS,  87,  88. 

WAGES,  84. 

WAR.    Private  War  defined  and  explained,  123, 

right  of  private  war,  123. 

what  war  is  lawful,  124. 

those  who  may  engage  in  it,  124. 

the  degree  of  force  lawftil,  124, 125. 
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WAR — continued. 

alliance  in  war,  370,  371. 

of  auxiliaries  and  subsidies  in  war,  371. 

just  mode  of  carrying  it  on,  371  to  374. 

of  faith,  and  stratagem  in  war,  374,  375. 

of  attacks  on  peaceful  individuals  in  war,  377. 

of  acquisition  of  property  in  war,  382,  383. 
WARD.    His  doctrines  controverted,  128,  323,  373,  397,  399. 
WELWOOD.    His  doctrine  controverted,  351. 
WICQUEFORT.    His  doctrine  controverted,  328. 
WIFE'S  RIGHTS,  50,51. 

WILLEMB ERG .    His  doctrine  controverted,  323. 
WILLS,  158,  159. 

WISKET.    His  doctrine  controverted,  386. 
WOLF.    His  doctrines  controverted,  292,  373,  397. 
WOMEN,  239. 

community  of,  209,  210. 
WORKHOUSES,  211. 
WORSHIP,  due  only  to  the  Deity,  261. 
WRECKERS,  361,  362. 


XENOPHON,  259. 


ZISCA,  399. 
ZOOPHYTES,  30. 


FINIS. 
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ERRATA. 

Page  38,  instead  of  19th  and  20th  lines,  read: 
"4.  To  our  wiFes,  or  husbands  (/). 
5.  To  our  parents. 
(/)  See  Gen.  iL  24." 
68,  1. 19,  dele  «  But" 
94,  L  12,  after  "us"  iruert  "(«) "    And  in  note, /br  "  132" 

read ''ISIJ' 
96,  for  "  p.  98,"  reorf  "  96." 
117,  1.  7,  a/3^cr  «  his"  rcflrf  «  royal " 
135,  1.  1 1,/or  "  the  world  "  reorf  "  countries." 
206,  1.  23,  deU  "  one  of" 
247,  1.  4,  /or  "  eighth" read  "  tenth " 
252,  1.  22,  after  **  doge"  read  **  nobles  and  councils" 
272,  1.  24,  before  "  been  "  read  "  have" 
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